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Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :
T srfteraai&IfaarT &1 AT9 7% 747 /Name&Address of theAppellant&Respondent :-

M/s. Mansukh Devrajbhai Kanani, At- Halenda, Via- Sardhar,Rajkot-360025
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.

(A) HAT oFF WW9WWWWW$W%WWW9F?W 1944 # 9131 35B F
Siete T A AATAAH, 1994 HN ST 86 F HAAA (HIATA+T TE 1 1 FHAT 5 1/

gpeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
of the Finance Act, 1994 an appeal lies to:-

i gafterror # Arafoud A AT H9T 9FF, FATT 3FIEA AR wA g AR £ @or s,
B e s e e s e

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.

(i) I w.l(a)ﬂmwwﬁﬁﬁﬂ'm9mqwﬁmiﬁm1~,WW%WWWW(W%
S gt A, | BT 7o, AgHTl TAT AATET ARHATATE- 340 0 1 AT AT AT

o the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 204 Floor,
BhaumahBhawan Asarwa Ahmedabad.380016in case of appeals other than as mentioned in para- 1(a) above
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T g7 EA-3 & =917 gfagt ®§ 7t G s ez ’%’RT”I GFTTWT?% Eﬁtrm | =T T /AT A
AT AT [T, B 5 AT AT IAA FH,5 T 74T 50 mma’rsm-ﬂso AT FAT H AT FAT: 1,000/
500%{— 97 37T 10,000/ - mﬂﬁm‘ﬁ?mw.ﬁwﬁmr{l ﬁsﬁﬁ—rfoﬁ'ﬂwm H?Ihﬂ' W‘I‘fé’%"’”T?ﬁ
i i T g7 AT vEiTHT 4 ST greT ?ﬁnlmﬂwmzﬂ
éﬁﬁw9m&ﬁmmﬁvmwﬂﬁmﬁwﬁwwﬁﬂvmﬁswﬁﬁﬁﬁmmaﬁw (ﬁu’f‘—‘? F AT -1 &
1T 500/ - mzﬁrﬁtﬁﬁ—dsr-ﬁwmrnm/

The ag})eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as %escnbed under Rule 6 of
Centr Ex01se g‘\ppeal) Rules, 2001 and shall be accomgaamed against one w at least should be
accompanied fee of O 0/-, Rs,10,000/- where amount _ of
dutydemand/mterest/penalty/refund is %to 53 ac 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asst. Registrar of branch of any nominated public_sector bank of the place
where the bench of any nominated P? ublic séctor bank of the lplace where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The apgeal under sub section (1) of Section 86 of the Finance Act 1994 to the Tppellate ’I‘rlbunal Shall be ﬂled

in quadruplicate in Form S.T.5 as prescribed under Rule 9( the Service Tax Rules, 9

accompanied by a copy of Lhe order appealed against (one o whxch shall be certified C?& should be

accompanied by a fees of Rs 000/- where the amount of service tax & interest demande penalty levied of
l‘? akhs or%ess Rs.5 /— where the amount of servrce tax & interest demanded & penalty levied is more

h.t ive 1 s but not exceedm Rs. Fift 1‘\{ Lakhs, Rs.10,000/- where the amount of service tax & interest
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franded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
igtaNt Registrar of the bench of nommated Public Sector Bank of the place where the bench of Tribunal is
ed\ / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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he apgeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2% &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

HaT 9, ¥ eI oo va AAr sfiefty s (i %ﬁm%mﬁﬁuwsﬁwﬁﬁuﬂwm i
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made a pfi)cable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
ii1) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not ztigplg to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

Revisi ication to G t of Indi

evision application to Government of India: 5 R
= o A HW!%WM%?W?WWJW AfATa7,1994 _Ft a1 35EE ¥ wawwias & savtasar afy,
7T AOFI, QA s S0, e warera, o e et wfo, Sfraw Av a@w, 597 7t 7% fr=ft-110001, 77 far
STET FTRT
A rcvisfo'n /a,plication lies to the Under Secreta.r%,1 to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:
afz a1 ¥ Feft Toem i are ¥, et g e 1 3T Fa 7 = ? % OTTHA ¥ A a1 R s w4 o
MWWEFWWWW?W mswzvﬁummqgmxmnr*m, et FTeaTer ar Gt
17 TTE | OIS o [FATT ¥ 9o 71/ ) .
In case of any I6ss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

W%w%ﬁwméﬂeﬁﬁvﬁwém\%%ﬁﬁwﬁmﬁmwﬁn‘%é—ﬁﬂ IR 9 F ge (Frae) ¥ A
ST T % are? Y Ty ar & At e i R ] . . .

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to’any country or territory outside India.

ﬁmﬂmmw%ﬁmm%m,mml@zﬂﬁmﬁﬁa%m%n
€

In case of goods exported outside India export to Nepal or Bhutan, without pé_yment of duty.

ARTEA 397 ¥ Iearae o ¥ A ¥ o o =g #2417 sfafas v gk Rty wrasTt ¥ qEa ey £ 7F 2 st vy s
gT_r;ﬂrg'rg(aﬂﬁm ?mﬁv&;;v% (7°2),1998 1 97T 109 ¥ 31T fwa 1 7% ATIA sraam AATATIATY U7 47 a7 § i

it L/ s . 15
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the 'Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

IR AR FT AT 9f¥gi o A EA-8 #, 5t Y Fehtn 3eqra v (3rfter) Pt 2001, ¥ faw 9 ¥ siqta RAfAfie 2, =
AT F YW F 3 HTE F e 1 AT A Wmmml?qa aﬁyrawﬁﬂﬁvrﬁﬁwﬁmmﬁﬁ?ﬁm ATy
2T T ITE e AATATE, 1944 Y 91T 35-EE ¥ A7 ity e #1 SETAA F ATeT ¥ A7 9% TR-6 Y GfF Aey A
ST =911 Tl ] ) ;

The above ép lication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be gPpealed against is
communicated and shall be accompanied by two copies each of the OI0 and Order-In-Appeal. Tt shoulé also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.

feror smaEd F Ay et Ruifa s £ s £ s e . , . =
el HE THH U 913 ®YT IT IAA FH AT =77 200/ - FT AT GhAT 0 7 2 Few vy v ST =y & savay 2 A =y
1000 -/ =T srars f&Far s
The rev1/sion aé)%lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

If2 A e F FF g S FT ARTHT 2 A qewE g+ smer ¥ R o w7 ,%a‘w&ﬁmwm@%www%#ﬁw
ﬁﬁ_%mxﬂm%.ﬁqwﬁ%ﬁ%m# Wa@m X0 HTHT T UF Aqae a1 At £ 1/ In
case,if the order covers variousnumbers of order- in Ori inal, fee for each O.1.0. should be paid in the aforesaid
manner, notwithstanding the fact that the one appeal fo the Appellant Tribunal or the one application to the
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.

FATHNTET AT 9w , 1975, F STl ¥ aqAT AZY T T a9y o7 Ruifa 6,50 = T
0 5 af AnpHae ¥ th b dajh der of the adjudicati thority shall b

ne copy of application or O.1.O. as the case may be, an e order of the adjudicating authorit

court fe%ystam%pof Rs.6.50 as prescribed under Sc)ll'xedule—l in terms of the CourJt Fee Act, 1975, ars er?endedf.rar a

lﬁ“mg*v,, IR DE T N : 5 , e o
9 %mwﬁﬂmwm/( ) [y, 1982 ¥ aftta ve s=x safug g

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) F§ules, 1982.

EWWﬁWWWHWWﬁWWWWM?% sfrearft frsmfte Faaree
www.cbec.gov.in T 7@ AFd & I({ o . )

For the elaborate, detailed and latest rovisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.c ec.gov.in
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. e 3w
:: ORDER-IN-APPEAL ::

M/s. Mansukh Devrajbhai Kanani, At-Halenda, Via-Sardhar, District-
Rajkot, Gujarat-360025 (hereinafter referred to as “Appellant”) has filed
present Appeal against Order-in-Original (0OIO) No. 453/DC/RD/2022-23
(hereinafter referred to as ‘impugned order’) passed by the Deputy
Commissioner, Central GST, Division- II Rajkot (hereinafter referred to as

‘adjudicating authority’).

"3 The facts of the case, in brief, are that Income Tax Department
provided data/ details of various Income Tax payers, who in their Form 26AS
for financial year 2016-17 declared to have earned income by providing
services under various sectors. The Income Tax Department also provided
data of Form 26AS showing details of total amount paid/ credited under
Section 194C, 194H, 1941 & 194) of the Income Tax Act, 1961 in respect of
various persons which depicted that such persons had earned income from
providing services like contract, commission or brokerage, renting of
movable/ immovable property, Technical or Professional service etc. The said
data also contained the details of the Appellant who had not obtained Service
Tax Registration under the Finance Act, 1994 (hereinafter referred to as ‘the
Act’). The jurisdictional division office, vide email dated 25.05.2021 and
subsequent reminders to the Appellant called for the information/ documents.
No reply/ response was received from the Appellant and the Service Tax was
determined on the basis of data/ details provided by the Income Tax
department and culminated into Show Cause Notice and culminated into
Show Cause Notice dated 09.10.2021 invoking extended period of 5 years
proposing to demand Service Tax of Rs. 2,40,688/-, including all cesses under
Section 73(1) of the Finance Act, 1994 (hereinafter referred to as ‘the Act’)
with interest under Section 75 of the Act, and proposing to impose penalty

under Section 77(1)(a), 77(2), 77(1)(c) and Section 78 of the Act.

3 The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 2,40,688/- under Section 73(1) invoking extended period
of 5 years along with interest under Section 75 of the Act. The adjudicating
authority-imposed penalties of Rs. 10,000/~ under Section 77(1)(a), 77(1)(c)
and Section 77(2) of the Act. The penalty of Rs. 2,40,688/- was also imposed
upon the Appellant under Section 78 of the Act. ' : ;

The Appellant has preferred the present appeal on 03.03.2023 on

24 grounds mainly as stated below:

e Jadjudicating authority has wrongly confirmed demand of Service Tax of

s /ﬁ/ﬁ Page 3 of 7
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Rs. 2 40,688/- under Section 73(1) of the Act, erred in valuation of taxable
Services, erred in not allowing the benefit of Notification No. 24/2012 dated
06.06.2012, 30/2012 & 33/2012 both dated 20.06.2012 and Service Tax
(Determination of Value Rules, 2006), erred in demand of interest u/s 75 of
the Act, erred in demanding penalty u/s 77(1)(a), 77(1)(c), 77(2) and 78
of the Act.

5. Personal hearing in the matter was held on 24.05.2023 which was
attended Shri Vipul Vamja, Advocate, and submitted that the appellant
provided Work Contract Services to Private Companies with materials. After
applying abatement/ Reverse Charge Mechanism (RCM)/ threshold
exemption, the tax liability is Nil. Income Tax return, Form 26AS, Balance
Sheet, Profit & Loss Account and bills of materials used for providing service

are enclosed. He requested to set aside the Order-In-Original.

6. Appellant in his written submissions has submitted they are providing
Work Contract Services as the individual name in the state of Gujérat. They
are providing work contract service including cost of material to two firms
namely 1)M/s Sangani Infrastructure India Private Limited and 2) M/s 1P

Structure Private Limited.

6.1 Appellant has further submitted that while calculating the Service Tax
on work contract service provided, as per Notification No. 24/2012-ST dated
06.06.2012 taxable service can be calculated at 40% of the total amount
charged. Appellant has also submitted that in relation to the services provided
to corporate entities the benefit of Notification No.30/2012-ST dated
20.06.2012 vide entry No. 09, wherein it is stated that 50% of tax liability is
to be borne by service provider and 50% by the service recipient. As per
Notification No. 33/2012-ST dated 20.06.2012 exemption of threshold limit is

available if aggregate value of service provided is below Rs. 10 Lakhs.

i I have carefully examined the show cause notice, impugned order,
appeal memorandum, written submission and additional submission of the
Appellant. Adjudicating authority has calculated the taxable income as Rs.
16,04,584/-/-. Service Tax quantified on value of Rs. 16,04,584/-/- comes to
Rs. 2,40,688/-. The issue to be decided in the present appeal is whether
amount of Rs. 16,04,584/-/- reflected as taxable value in impugned order are”
taxable or otherwise. I find that the Appellant has filed appeal requesting to
set aside the impugned order with demand of Service Tax amounting to Rs.
2,40,688/- with Interest and penalties under the Act.

7.1 Regarding amount of Rs. 16,04,584/-/-, considered as taxable in

| S
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06.06.2012/ Rule 2A(ii) of the Service Tax (Determination of Value Rules,

Y 2006), Service Tax shall be payable on 40% of the total amount charged for
the works contract. Relevant portion of the said Notification is reproduced as

under:

2A. Determination of value of service portion in the execution of a works contract.- Subject
to the provisions of section 67, the value of service portion in the execution of a works
contract , referred to in clause (h) of section 66E of the Act, shall be determined in the
following manner, namely:-

(i)....

i) Where the value has not been determined under clause (i), the person liable to pay tax
on the service portion involved in the execution of the works contract shall determine the
service tax payable in the following manner, namely:-

(A) in case of works contracts entered into for execution of original works, service
tax shall be payable on forty per cent. of the total amount charged for the works
contract;

(B) in case of works contract, not covered under sub-clause (A), including works
contract entered into for,-

(i) main*enance or repair or reconditioning or restoration or  servicing of
any goods; or

. (ii) maintenance or repair or completion and finishing services such as
glazing or plastering or floor and wall tiling or installation of electrical
fittings of immovable property,

7.2 FEurther, as per Sr. No. 09 of the Notification No. 30/2012 dated
20.06.2012 is 50%. Relevant portion of the said Notification is reproduced as

under:

Sr. | Description of a service Percentage of Percentage of service tax payable by

No.| [ Substituted by the service tax any person liable for paying service
Notification No. 10/2014- payable by the Tax other than the service provider [
ST, dated 11-7-2014 person providing Substituted by the Notification No.
w.e.f. 11-7-2014.] service 7/2015-ST, dated 1-3-2015 w.e.f. 1-

3-2015.]

9. in respect of services 50% 50%

provided or agreed to be
. provided in service portion
] in execution of works

contract

7.3 In view of above, detail calculation of tax liability on amount of Rs.
16,04,584/-, considered as taxable in impugned order for the relevant period,
taking into consideration i) Notification No. 24/2012-ST dated 06.06.2012/
Rule 2A(ii) of the Service Tax (Determination of Value Rules, 2006), ii) Entry
No. 09 of the Notification No. 30/2012 dated 20.06.2012, ii) Notification
No.33/2012 dated 20.06.2012 is hereunder:

2016-17
Calculation of taxable value as per above discussion is given hereunder:
Particular Value Value after | Value after deducting | Net
held as | deducting 50% as per Reverse | taxable
taxable 60% Charge Mechanism
abatement | (RCM)
Ction service provided | 1604584 | 641834 320917 . 320917
rate units ‘ i
‘dxable Value for 2014-15 320917

/M/ Page 5 of 7
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Summary of Net taxable/aggregate value in view of above calculations for the

relevant period is as under:

Period Amount (Rs.)
2015-16 4,21,247/-
2016-17 3,19,170/-

7.4 From the above details it is seen - that the redetermined value
considered as taxable in impugned order in F.Y. 2015-16 is 4,21,247/- i.e.
below threshold limit. Therefore, benefit of threshold limit as per Notification
No. 33/2012-ST dated 20.06.2012 is available to the taxable amount
(redetermined value as per Valuation Rules) for the consecutive year i.e. F.Y.
2016-17 in this case. Relevant portion of Notification No. 33/2012-ST dated
20.06.2012 is reproduced hereunder:

NOTIFICATION NO 33/2012-ST, Dated: June 20, 2012 ‘
In exercise of the powers conferred by sub-section (1) of section 93 of the Finance Act,
1994 (32 of 1994) (hereinafter referred to as the said Finance Act), and in supersession of
the Government of India in the Ministry of Finance (Department of Revenue) notification
No. 6/2005-Service Tax, dated the 1st March, 2005, published in the Gazette of India,
Extraordinary, Part II, Section 3, Sub-section (i), vide G.S.R. number 140(E), dated the 1st
March, 2005, except as respects things done or omitted to be done before such
supersession, the Central Government, being satisfied that it is necessary in the public
interest so to do, hereby exempts taxable services of aggregate value not exceeding ten
lakh _rupees in _any financial year from the whole of the service tax leviable thereon under
section 668 of the said Finance Act:

Explanation.- For the purposes of this notification, -

(A) :.vne 2

(B) "aggregate value” means the sum total of value of taxable services charged in the first
consecutive invoices issued during a financial year but does not include value charged in
invoices issued towards such services which are exempt from whole of service tax leviable
thereon under section 66B of the said Finance Act under any other notification."

L5 As such the taxable amount and demand of Service Tax is re-

calculated as below:

Period Taxable value (redetermined | Threshold limit | Net  Taxable | Service Tax
as per Valuation Rules, | benefit available | amount (Rs.) demand amount
Notification No. 30/2012 | (Rs.) (Rs.)

dated 20.06.2012 RCM) &
Entry  No. 13(b) of
Notification No. 25/2012

2015-16 421247 1000000 0 0
2016-17 319170 1000000 0 0
8. I, therefore, set aside the confirmation of Service Tax demand of Rs.
2,40,688/-. Since, the demand is set aside, recovery of interest under

Section 75 and imposition of penalty under Section 77 and 78 are also

d to be set aside and I order accordingly.
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9. In view of above, the impugned order dated 27.12.2022 is set aside.

10.  ardfierkdl g gt sht 178 et et fenT Iwieh adieh & o T @ |
10.  The appeal filed by Appellant is disposed off as above.

.
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(FRra wam Rig)
(Shiv Pratap Singh)
weters / Superintendent Gllg.a%l (3rdten)
¥. %, U Aa1 T AR, TARE Commissioner (Appeals)
' ByR.P.A.D. CGST Appeals, Rajkot
To, gard,
M/s. Mansukh Devrajbhai Kanani, | #° 1@ SaRTSIHTS SN,
Post -Halenda, Via-Sardhar, URC-gasl, drl -WUR,
District-Rajkot, Gujarat-360025. | fofesfi-oidle, ToRTd - 361004 |
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