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passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.

T T AT/ HYH ATH/ IATLH/ HETTF AT, FeETT IR O/ HATHRT /A THEATHT,
TSTEIT /ST /et greT Iueiere S e araer & g /
Arising out of above mentioned 0l0 issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

T srfreFatayaT 1 AT7 74 7@ /Name&Address of theAppellant&Respondent -

M/s. Shantilal Chhaganbhai Jakasaniya, Plot No. 23, Pavansut Appartment,
Canal Road, Near Megha Shakti Park Society,Morbi-363641.Gujarat

maﬁsr(m)ﬁmﬁmﬁﬁﬁaﬁmaﬁﬁmmﬁwﬁ /TR 3 "HeT st ATAT FY AT 2 l/
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following

way.

(A) U1 9FF _, Fead 30T 7 o[ A FATET AT i F iR orfie w3 9 affaw |, 1944 & 9T 35B F
st e e afafaw, 1994 1 4T 86 ¥ 3 A +A e A AwA 2 1/ =
Agpeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-

(i) mmﬂﬁmaﬁmmﬁmzﬁmvm,Wmvmﬁﬁwawramﬁwmﬁﬁém'ﬁs,aﬁmﬁz,
m@ow,a‘éﬁ%ﬁ,ﬁﬁﬁwﬁr{ ke

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.

I w.1(a)ﬁmmwﬁﬁ%mﬂamﬁwﬂﬁtﬁmsw,ﬁ?ﬁﬂm;%iniwmmm(ﬁﬁ?)ﬁ
afsry et i ,,ﬁ?ﬁﬂﬁ,a@‘q’rﬁﬁmmmﬁ—acwiiﬁﬁm 1/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2~ Floor,
BhaumaliBhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above

(1)

f sr'ﬁwﬁv-umfaww%wawﬁﬁwwﬁ%ﬁm?ﬁuwgw (N‘ﬁﬂ";ﬁw, 2001, ¥ fArr 6 % siaefa fRyifia B
WmEA—aﬁWqﬁﬁﬂﬁ%mmaﬁmmnm F T GiF F AT, @l ITATE_qeh A A | 3T T AT ST
Www,msmmwﬁms FI AT 50 _ATE AT AF HYAT 50 ATE BT # fde gar®ger: 1,000/~ 17
5,00 Epell 10000/-;.@% g ST ) wfF w7 T ﬁu?ﬁ%gﬁmw,mmﬂuﬁﬁwmﬁé%maﬁ

/- 3 -
%,ﬁﬁwswﬁmmmmwﬁmﬂwﬁsmﬁw%iwmﬂ (7 AET) %ﬁv%ﬂ
AT 500/~ &TT HT (AT e AT FTAT ZT 1/
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The agf)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise (Appeal) Rules, 2001 and shall be accomé)amed against one which at least should be
accompanied | y a fee of . . Rs. 1,000/ - Rs.5000/- Rs. 10,000/ - where . amount _ of
dutydemand/mterest/pena]ty/refund is upto 5 Lac.. 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asst. Registrar of branch of any nominated public_sector bank of the place
where the bench of any nominated l;q)ubhc séctor bank of the 1place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.

(B sfiefr FrraTfeET 36 awe srhie, B9 afarfaore, 19944t a1 ag,% _
Ayt w3 S.T.- F =77 qrat § A S " v 3w Ay R e al .

e gfa yET rfam) Wﬁﬁﬂmﬁquﬁaﬁmmwﬁamﬁu’m , ST Y WY 3T ST TAT AT
T AT I 5 #@ FI0 AT 50 AT

000/~ =%_&1 Ruifa =5 %t g 7T w7 el , AT F £l ¥ HETAE
orTEr ® mﬁqwmﬁﬂwﬁﬁwwﬁ?ﬁwmﬁmmﬁmammuﬁw (= WET) F AT raEa-TF F 71A 500/~ T
T (ATt oo STaT AT 20T 1/

The appeal under sub sectign (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
in quadruplicate in Form S.T.5 as prescribed under Rule 9(11) of the Service Tax Rules, 1994, and Shall be
accompanied by a copy of the order a%pealed against (one of which shall be certified C?Q and _should be
accompanied bX a fees of Rs. 1000/- where the amount of service tax & interest demande penalty levied of
. > %s. 5 I?akhs orless, Rs.5000/- where the amount of service tax & interest demanded & penalty levied i1s more
o than five lakhs but not exceeding Rs. Flftl¥ Lakhs, Rs.10,000/- where the amount of service tax & interest
. demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in fayour of the
“Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is
_situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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for sfafaam, 19941 671 86 f 37-umTsH (2) WA (2A) ¥ s 79 A Tt sreften, e AT, 1994, ¥ fAaw 9(2)
TH 9 (2A) ¥ Ted Fuifta A S.T.-7 § $i 57 7wt vdt 37w A4 Y, FATT ICITT (o FUAT A () | FeATg 3eqT2 o0,
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T‘:ﬁ appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescriged under Rule 9 (21‘); &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

HTAT 7, FAT IR (o e FarEr sefief e (e F 9 srfielt ¥ A ¥ ¥ ez o wfafaw 1044 H
m3§w%mﬁa,ﬂgﬁ?ﬁvmﬁw, 1994 Y 9T 83 F s FATE A oft aﬁrmff,mm%w%qﬁaﬁ’rﬁu
STt & ardier #7d 99T I o /AT FT AT F 10 iU (10%) , = 77 U n,mﬁ,mmm
fararfea &, #1 e frar s, aerd B 29 ey % seta o B STy arelt e 3o ox TH FIE #q0H ST
FATT JETZ G T HATET ¥ (et wO B o & fr onfer
(i) 4T 11 2 F saddd 7w
(ii) ﬁwézwﬁﬁ%nén;?rrrﬁr PR
(iii) EREEELIRGRLIEE T 6 ¥ steta 2 v S \
- T 78 fF =9 g ¥ yray= e (7. 2) swfrfraw 2014 F A F qF et srfiefta wifasrt ¥ aaer e
FAA 39T U srefier F1 A0 A 2/ : : 5
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty aI‘g:e is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, : )
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken; 7
ii1) amount payable under Rule 6 of the Cenvat Credit Rules e
- provided further that the provisions of this Section shall not a ply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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e\;i;io%app ication to Government %ﬂ dia: ; :

29T ﬁ'aﬁr%?awmwﬁ AT IR % JfafEae, 1994 ﬁmqu:E%m%w&-rW}rﬁa,
AT AV, qAITE raaq ST, e oAy, mﬁml?‘rﬁwﬁw Sfta A7 waw, #6e A, 7% Ret-110001, F frat
AT =rfem : : iy o s, .
\ revision /a plication lies to the Under Secretaqc to the Government of India, Revision Application Unit,
Minisuiy of Fll)nancel Degartrnent of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:

vﬁm%%ﬁw%mﬁ,wm et et 71 Bt e & sew > F IITTHA ¥ ZTF a7 B =g ey a1 R
Fft T e 2 A Z@Y e e e ¥ 2, mﬁ?}rmﬁ#qugm%m%m, ot Frar ar e
HET? T2 | AT F WA H|/ _ :
In case of any 16ss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage

whether in a factory or in a warehouse

m%m%ﬁﬂgmaﬁﬁﬁuﬁrwﬁm}%ﬁwﬁwﬁma@mwuﬁnﬁ%&ﬁzmq Fge (Fae) Famer
sﬁm%nm%ﬁwmahﬁﬁahﬁ(mﬁzl/ . ﬁ ng :
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to’any country or territory outside India.

nﬁ-mfﬁrmwﬁmﬁmmkmﬁmwwﬁmﬁﬁaﬁmmél/
€.

9
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

ITITE F IUTEA F F ERE A ﬁzmﬂ%ﬁﬁﬁ%mﬁ%mmﬁﬁ%wﬁ#mw
%Uairg?%;/mﬁm %gmlgﬁamqmﬁz),l 98 #I 47T 109 ¥ g1 fd £t v ATt staar awTATRaty 07 ar Az § o
T 2

Credit of any duty allowed to be utilized towards payment of excise duty on final products under th isio
of this Act o¥ theyRules made there under such oed}e,r is qassed by the }éommissigner (f\pplélals) on grpz;?t‘érs,l tﬁeS
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

IYIITE AEEA $T 2T IRgT 997 =17 EA-8 ST T F 1T IATE ¢ - (37t Ragraeft 2001, ¥ fw 9 ¥ st 2,z
A9 % T F 3 HE F srera Y oAt Arre T | 3T aﬁ-r::r‘?.wrl?qw aﬁsrawﬁaﬂ?wﬁa’rjﬁwmﬁm‘—ﬁ 20| ATy
& m}zﬂas{ﬁlﬁw, 1944 41 9177 35-EE ¥ qgq [uifra gox #1 smrnft § ae F A7 9% TR-6 #it it 7oy #
STHT |

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals), Rt?l%s, 2001 within 3 months fPom the date on which the oprder sought to be appealed against is
communicated and shall be accompanied by two copies each of the OIQ and Order-In-Ap eaf It should also be
accomgamed by a copy of TR-6 Challan evidencing payment of prescribed fee as prescnged under Section 35-
EE of CEA, 1944, undér Major Head of Account,

Wmm%wawﬁﬂ U e £ sraeft £ st =iz . : ) R
nggﬂumwm a7 FH Z AT =77 200/ - FT S0AH (v ST AR AAT T UF AT wTT F 4727 37 47wy
-/ FT Sqrar. ey sy 4
The revision “application shall be accompanied by a fee of Rs. 200/- wh the am ti lved i
Lac or less ang%s 1000/- where the an?ount in\yolved is more tha{1 lgtxpeggs O%e Lgcu.n e o Gue

A2 T I F FE g ARG T A 2 A 0 ey F forT oo 7 ; &1 & g s | 39 727
case,if the order covers variousnumbers of order- in Or1§1nal, fee for each O.1.0. should be paid in the aforesaid
manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the

gaenhtral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
ch.

wﬂeﬁf&awaﬁ; afm 1975, ¥ sIt-1 ¥ srAT A2 TE FT Arzer £ 9 or Freif 650 =TT T
o sy of RO T Ot th b dafh dei o

ne copy of application or O.1.O. as the case ma e, an e order of the adjudicati i

court fe%ystam%pof Rs.6.50 as prescribed under Sc%ledule-l in temrls (;f the éourjtuFeeaAcr%,gl ggg,l%rsﬂgnsx?r?ge%?ar <

wﬁws?,?ﬁumsmqa‘ﬁwmmﬁm (w1 fafer)  Ramraey, 1982 # afttq ud sy wafoua amet 5t
Attenti T 1 '.tdatﬂ-(ﬁﬁwq ing th %I/d th lated :

enuon 1s also invited to the rules coverin ese and o t tt tai i i
and Service Appellate Tribunal (Procedure) Rules, 1982. e N Ui Shetius, e

ﬁ%%ﬁﬁﬁﬁﬁmw,%wmwﬁﬁ%wwm
v.in FT T E

www.cbec.go

|
For the elaborate, detailed anc{ latest provisions relating to filing of appeal to the high 11 i
appellant may refer to the Departmental website www ¢ ec.gov.%n s T NG SHDERANE BudIvnty, the
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Appeal No: GAPPL/COM/STP/879/2023

:: 3rdier_3meer / ORDER-IN-APPEAL ::

Shantilal Chhaganbhai Jakasaniya, Plot No. 23, Pavansut Appartment,
Canal Road‘, Near Megha Shakti Park Society, Morbi, Gujarat 363 641 v(herei.nafter
referred to as “Appellant”) has filed the present Appeal against Order-in-
Original No. 198/D/2022-23/982 dated 22.12.2022 (hereinafter referred to as

‘impugned order’) passed by the Assistant Commissioner, Central GST Division-1,

Morbi (hereinafter referred to as ‘adjudicating authority’).

2, The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2015-16 of the Appellant. Letterts dated 16.07.2020 and
subsequent reminders were issued by the Jurisdictional Assistant Commissioner
requesting the Appellant to provide information/documents viz. copies of L.T.
.Returns, Form 26AS, Balance Sheet (including P&L Account), VAT/ Sales Tax
Returns, Annual Bank Statement, Contracts/ Agreements entered with the
persons to whom services provided etc. for the Financial year 2015-16. However,

no reply was received from the Appellant.

3.  In absence of data/information, a show cause notice dated 22.12.2020
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
2,54.446/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed
to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act.

4, The adjudicating authority vide the impugned ‘order confirmed. Service
Tax demand of Rs. 2,54,446/- under Section 73(1) along with interest under
Section 75 of the Act, imposed penalty of Rs. 2,54,446/- under Section 78 and
_penalty of Rs. 10,000/- each under Section 77(1)(a), 77(2) and 77(1)(c) of the
Act. '

38 Being aggrieved, the Appellant has preferred the - present appeal on
ground that the Adjudicating Authority erred in law to construe and appreciate
the fact of the case and the provision of law. They are engaged in business
activities towards subcontract with main contractor i.e. Bhavesh Jakasaniya a.nd
the said activities are exempt from Service Tax as per mega exemption
Notification No. 25/2012,.5r. No. 29(h). The Adjudicating Authority has not

appreciated that the Show Cause Notice is time barred and not enforceable

under the law. :

6. The matter was posted for hearing on 03.05.2023. Consultant Shri Rajnish
Adroja appeared for personal hearing and submitted that the appellant provided
Works Contract Services for Road & Building Department of the Government as

“sub contract. A copy of work commencement order from executive engineer

b
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Appeal No: GAPPL/COM/STP/879/2023

dated 1.3.2014 is enclosed. A letter from main contractor for awarding sub
contract and Balance Sheet, Profit & Loss Account, form 26 AS etc. are enclosed,

Service being exempt, he requested to set aside the 0-1-O.

7. | have carefully gone through the case records, impugned order' and
appeal memorandum filed by the Appellant. | find that the issue to be decided
in the case on hand is whether the activity carried out by the appellant is liable

to Service Tax or otherwise.

8. | find that Sh;ow Cause Notice had been issued without verifying any data
or nature of services provided by the Appellant as the same had been issued only
on the basis of data received from the Income Tax department and the
Adjudicating Authority has confirmed the demand of Service Tax vide impugned
order. It has been held by the Adjudicating Authority that the service provided
by the Appellant is a taxable service in absence of information/ documents
which were neither submitted by the Appellant nor they had filed any defense

submission and not appeared for personal hearing also.

9. It is contention of the Appellant that they have provided works contract
service as sub-contractor to M/s;- Bhavesh Jakasaniya who is a sub-sub-_contréctor
of kalithiya Engineering & Construction Co., Bhavnagar who was awarded tender
for work of strengthening of Amran-Jodia-Jambudiyapatjya Road C:H. No. 6, Bit,
K.M. 32/8 to 96/8 hy Road and Building Department, Jamnagar, Government of
Gujarat. The Appellant produced copy of contract of tender cum work order No.
TC/130 dated 01.03.2014 with reference to their Divisional Office letter No. 120
dated 26.02.2014 issued to M/s. Kalathiya Engineering & Construction Co., 2576-
Swashray, Diamond Chowk, Bhavnagard. They also produced certificate issued by
M/s. Kalathiya Engineering and Construction Co. Ltd., Bhavnagar regarding work
given to the Sub Contractor Bhavesh Jakasaniya. Further, they produced the
certificate issu.ed by Bhavesh Jakasaniya under the capacity of Sub contractor to
Sub-sub-contractor i.e. the Appellant on sub-sub-contract basis and On
verification of documents submitted by the Appellant, it transpires that_ the
Appellant has provided Back to Back Contract for strengthening of Amran-Jodia-
Jambudiyapatiya Road C.H. No. 6, Bit, K.M. 32/8 to 96/8 by Road and Building
Department, Jamnagar, Government of Gujarat. The Appellant further submits
that they earned all the income from M/s. Bhavesh Jakasaniya and the said
Service is exempt as per Sr. No. 13(a) of the Notification No. 25/2012-Service
Tax dated 20.06.2012. The relevant portion of the Notification is reproduced
hereudder:

13.“Services provided by way of construction, erection, commissioning,

installation, completion, fitting out, repair, maintenance, renovation, or
alteration of, -

N>/ : Page 4 of 5
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Appeal No: GAPPL/COM/STP/879/2023

(a) road, bridge, tunnel, or terminal for road transportation for use by
general public;” '

On plain reading of the documentary evidences vis-a-vis above mentioned
provisions, the works contract carried out by the contractor is exempted from
Service Tax. Since the work contract by contractor is exempt, the works
contract carried out by the Appellant as sub-sub-contractor is also exempt. The

relevant provisions are as under:

“29. Services by the following persons in respective capacities -

(a) to (gb) ....
(h) sub-contractor providing services by way of works contract to. another
contractor broviding works contract services which are exempt;”
| find thus, in conjoint reading of the Clause 12(e) and 29(h) of Mega Exemption
.Notification No. 25/2012-ST, if main contractor is providing the works contract

services is exempted than sub-contractor/ sub-sub-contractor supply the works

‘contract services to the main contractor/ sub contractor are.also exempted.

10. In view of discussions and finding, | set aside the impugned order and

allow the appeal filed by the Appellant.

11,  odicwdl gRI s @ TS St 1 FUeRT SURIa a¥ids 3 fbal ST € |
11.  The appeal filed by Appellant is disposed off as above.

o s

et

=it 3@, T/ B. S. RANA (i qamg fg)/(Shiv Pratap Singh),

J%ﬁ&s % / Superintendent

3., T AT FE AU, TOARTE AT (H‘fﬁ'ﬂ')/Commlsswner (Appeals)
By R.P.A. Du.auf Appeais, Rajkot
Qar A, To,

-qifderer BTEEE SemrEr, Wi ds 23,

Yagd AHE, A S,
e iRtk uTeh GrETgd % U,
T, 7o 363 641

Shantilal Chhaganbhai Jakasaniya,

Plot No. 23, Pavansut Appartment,

Canal Road,
Near Megha Shakti Park Society,
Morbi, Gujarat 363 641
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