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Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.

T A A/ W WY/ I/ GIAF AL, FeEIT IATE o/ JATHT /T TAAATHL,
TOHIE / STHAR / Seftema) g Sutarfad s 9 smeer & giva: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

q Ffieraat&TaaTe) FT ATH Ua a1 /Name&Address of theAppellant&Respondent :-

M/s. Tej Glass Solutions Private Limited, "Kutsat" 2- Vaidwadi Gondal Road,
Opp. Chandan Wood, Nr. Gurukul Overbridge,Rajkot-360001.

= arRe(ardte) & =R A iRy Fafei @ & goge niRETe / S1iEFzor F awer sfier aTaT T g 2

/
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.

A HHT oF _, FIT_ IR ¢ i AaTET T FTaTET F gy onfie, ¥ SeTre Fw afafiaw | 1944 #it ywT 35B &
B o 304 S oy 86 B o (AT g S w1/

Agpeal to_Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-

i FafTercor qegiea & grafd ot AT fHT s, g = Ud QATHT Adieig =i fit Aoy fis, 3w =iF 7 2,
(i) meézomﬁv—vﬁ,ﬁﬁwﬁ 4] e T e Ud HATHT 9 AT 7 2

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.

(if) ITAH 1(a) ® arfiert ¥ sreAraT AT gt ardfvet StuT e, HET SoE o uE Aare afteltd AT (Ree)
gfsrg (az,%ﬁﬂgagagmﬁwm?ﬁm-acogﬁﬁﬁﬂﬁﬁ;%? | )

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2~ Floor,
BhaumaliBhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1{a) above

(idi) .
st mamaTfaERTer % aue TET FA F FEIg I ¢ afier) Rawmaet, 2001, % faw 6 F siovta RyiRa
T Y95 EA-3 & =TC giagt 'ﬁ%mwa%lﬁﬁ%m EmT(Q?r F HTH, TET IATE_LeF ) AT ,Wﬁﬂ"f‘ﬂ@
FTAT AT , ¥ 5 ATE AT FH,5 9T@ TIT 4T 50 mmaﬂgmso TG TI0 § ATdh AT HHA: 1,000/~ TG,
5,00Q/- 3qET 10,000/ - =1 fRathi st ges 6 wfa ge0 I.UTE%QWWW, CEIRIRERIR éwmﬁ?
@ wgrﬁre‘rt%m% Y WIS 8T & A% SR ST 1T (AT ST IR | Ha i gre &7
ST, A T IH «qTEr § grAr wwﬁ)aarﬁ?«ﬁv—mﬁ %ﬁﬁswﬁw%\maﬁsr (R &EY) & g maed-a7 %

T 500/~ AT FT (AL L THT HLAT &N 1/ .

The agf)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as %r,escribed under Rule 6 _of
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one w ich at least should be
accompanied . by a fe of . Rs. 1,000/- . Rs.5000/-, Rs.10,000/-  where = amount _ of
dutydemand/interest/penalty/refund is upto 5 Lac.,'5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asst. Registrar of branch of any nominated public_sector bank of the place
where the bench of any nominated F?ubhc sector bank of the place” where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.

B arfieft =araTREo ¥ et srfie, B affaw, 19949t ay 86 (1) % Faia e Rawardt, 1994, % AW 9(1) F &Y
TR T S.T.-5% FIX Wiy # 41 97 a3t UF 6 qrY o e ¥ (eg gfet #1 vt g, IgHt qi A F forq 5T (I
TF FiS Sy IMRY) N IHH § FF § FF TFH T(d & G, gl A= H FIT 5
mogomg%q, af_;rammso Ty ﬁmgsé T TV T R g Y FHe / g%arw
10, - =1 Ruiia 37 9F KRR Qe 40 T, "t =graTfaTer &t T
_éw%%_ﬁmﬁﬂgﬁﬁﬁmm%@mﬁ%nwmfmm Hia"fir?rnga»'rgﬂm,é?gw
Qnﬁémmﬁqw rerTT =ATATIRHROT T AT AT g | 1T ATer (R AET) & T A -7 F g9 500/~ ¥
FT e STHT HTAT 1/

The apgeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A pellate Tribunal Shall be filed
/»-'—*' quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
a8 dgy.decompanied by a copy of the order a%pealed against (one ol which shall be certified ccg)g and _should be
/ ,_jj\ﬁ};’ﬁnn;.‘;‘ 1_;‘)eu'ued by a fees of Rs. 1000/- where the amount of service tax & interest demande penalty levied of
o / R8sk
¥ ,

akhs or less, Rs.5000/- where the amount of service 17+ & interest demanded & penalty levied is more
‘Gve lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,07. - where the amount of ‘service tax & interest

e penalty levied is more than fifty Lakhs rupecs. ' " he form of crossed bank draft in fayour of the
t Registrar of the bench of nominated Public Sector 1k of the place where the bench of Tribunal is
./ Application made for grant of stay shall be accomy: . d by a fee of Rs.500/-.
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faw siferfAam, 19944 T 86 #t Iw-srrarsit (2) TF (24) F sifa a5 it T sfier, Fama P, 1994, ¥ AW 9(2)
T 9 (2A) & F&d Fuifa 797 S.T.-7 & i a1 w3t vd 3a% arar ,ﬁumwmm(m),ﬁﬁ%mw
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e/ ﬁaﬁ'«,aﬁmﬁaﬁwmﬁ%mﬁaﬁa#aﬁmﬁmﬁ?wéﬁmﬁmwﬁﬁ%ﬁmﬁmmﬁ 1/

he appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescriged under Rule 9 (2& &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

AT o, FET IeUTE e UF AT adfieftr srfrEr (F=2) F 9 sfielt F A ¥ FT Seg oo qfRfraT 1044
m3sq§:ﬂwﬁwﬁr Gﬁiﬁf&%ﬁuwﬁrﬁww, 199%4%&1;’%83 F Sfld FaTHT AT At ﬁﬁ%%,svaﬁw%g%aﬁaﬁuw
EUCEISIR: HHY STATE Lesh /AT FX AW F 10 TG (10%), ST /AT 07 , 4T , S
faranfaa &, &1 spram iy s, av %gm%aﬁm&aﬁmﬁwﬁfﬁahmmmﬁmﬁl
ﬁumsﬁwﬁm%m“mmmﬂm"ﬁﬁwwﬁvg
(i) gRT 11 S F st o
(i1) e AT it &t TE Torg Ty .
(i) Wwﬁwﬁ%%ms%aﬁaéﬁm .
- 99 T 6 59 oy & wraw w6 2) afafaw 2014 F i & 7 Feft arfreft TRt 3 arerer fremrefie
T S1fT U ST Y &1 ARt ‘gr?rl /
For an appeal to be filed before the ESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, ]
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
ii amount &ayable under Rule 6 of the Cenvat Credit Rules

1i1)
- provided further that the provisions of this Section shall not zzgplg to the stay aRplication and appeals
pending before any appellate authority prior to the commencement of the

ct, 2014.

Revisi ii tion to G t of Indi

evision application to Government of India: : N
ZH T4 AT mm%mﬁ'ﬁﬁ%&-«m%,ﬁwmwmﬁw,lg% F 4T 35EE ¥ UG ¥ srrtqsET afig,
A |IHTL, QL SaaA 78, 3 wofrery, aorea (v, sitoft s, Sita &9 waw, #6e 47, 7% fReeft-110001, #r gt
STET F ‘EQI
A revision /%pph'cation lies to the Under Secret. to the Government of India, Revision Application_Unit,
Ministry of Finance, Degartment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:

ZfE A1 ¥ Rt e 3w , st gear Rt f%‘eﬁwrugﬁ & HER g ¥ qTETT F 71 el s e A fr
%ﬁ@%ﬁ?ﬂ‘gﬁ{ﬂii@ﬂgﬁﬁﬁ%%m,m I T | T SR 7 AT F THET F 20, et F1ears ar fredt
AT AT & HETH 1/

In cagg of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehousSe, to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

m%w%ﬁwmhﬁﬁﬁamrﬁm%ﬁﬁﬁwﬁmﬁmwaﬁﬁﬁvm 9% & ge (f@e) Fammer ¥,
ST STRA % aTeR {Hat <Tp a7 & 7 At o 2/ _ W gz ,
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to'any country or territory outside India,

Uﬁmgﬁmmﬁgﬁmw%wﬁmm Ft wret fRafe T w2

In case of goods outside IndiaQexport to Nepal or Bhutan, without payment of duty.

ICITE. F IYTEA 9[F F 9T %ﬁqa‘r%ﬁ%ﬁzwaﬁﬁw@ RS STaEmat ¥ T wrr £t & st 0 amder
ﬁ‘_qarrgﬁ%(srd’m) %mlgﬁm (T 2),1998 #it T 109 %mﬁ#ﬂ%ﬁrﬁamﬁu‘rﬁﬁrwmm T
1/
Creg,ig of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the’Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

IYAE A9 6t &Y TFgt o7 dear EA-8 ST Fit 3 gerET qe (3rfteT) w2001, ¥ fgw 9 ¥ st A
QA & FIATT F 3 %mﬁm?ﬁmmm%mwmwammﬂﬁﬂmmﬁmﬁ I

& Wﬂﬁ"?@ﬁ?ﬂ 1944 1 &7 35-EE ¥ qgq (i 9o &1 q@rnft F qreg ¥ T 9 TR-6 T Tfa oy &t

|

The above a/lplplication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be a pealed against is
communicated and shall be accompanied by two copies each of the OIQ and Order-In-Appeal. It should also be
accomgamed by a co&)y of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undeér Major Head of Account.

TALIET ST ¥ w%ﬁ'ﬁﬂ ﬁmﬁﬁﬁm@
Glrgi(‘)mo' /ﬁrwgﬁt%ag wiflgmzow-mw lmqaﬂruﬁm' W UF 9@ 99 F S4TET 37 aF 9
= |

The revision ag%lication shall be accompanied by a fee of Rs. 200 /- where the amount involved in Rupees One
Lac or less and Rs. 1000/~ where the amount involved is more than Rupees One Lac.

TZ T AT F FE qe 9T T AT 2 I e a9l F forT o= F7 d &1 & g ST | 39 a2
case,if the order covers variousnumbers of order- in Or1§mal, fee for each O.1.0. should be paid in the aforesaid
manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the

Cenhtral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.

RRIGEIEE] 9 , 1975, ¥ A1 F sqER MR TF T M4 i 9 W™ Retfa 6.50 wqy av

One copy of applicatio . as the case ma%be, and the order of the adjudicatinglauthority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Sc¢ edule-I in terms of the Court Fee Act, 1975, as amended.

ﬁm?@m%?ﬁ?ﬁme/(m%) framrasft, 1982 % aftfa wa sy dafrg wret &t

Attention is also invited to the rules coverinl§ these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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orate, detailed anc{ latest provisions relating to filing of appeal to the hi her appellate authority, the
appellant may refer to the Departmen?al website www.c ec.gov.lgn P & PP &l
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GAPPL/COM/STP/1155/2022

31 3% /ORDER-IN-APPEAL

M/s. Tej Glass Pvt. Ltd., “Kutsat”, 2-Vaidwadi, Near Gurukul Overbridge,
Gondal Road, Opp. Chandan Wood, Rajkot 360 001 (hereinafter referred to as the
appellant) have filed Appeal against Order-in-Original No. 435/D/AC/2021-22
dated 03.03.2023 (hereinafter referred to as ‘impugned order’) passed by the
Assistant Commissioner, Central GST, Division-I, Rajkot (hereinafter referred to

as ‘adjudicating authority’).

2. Brief facts of the case are that audit for the period‘October-2015 to June-
" 2017 was conducted by. CGST Rajkot revealed that the appellant had wrongly
availed and utilised the CENVAT Credit of Service Tax and also Carried forward
the excess credit through TRAN-1. Therefore, a show cause notice was issued
through Email on 13.05.2021 dem'anding ineiigible credit of service tax of Rs.
3,57,530/- for wrongly taken and utilised the CENVAT Credit ynder Section 73(1)
of the Finance Act, 1994 as well as carried forward the Excess Credit of Service
Tax of Rs. 2,26,077/-taken through TRAN-1 under Section 74 of the CGST Act,
2017 read with Rule 14.of the CENVAT Credit Rules, 2004 along with "interest
under Section 75 of the Finance Act, 1994 and Section 50 of the CGST Act, 2017
respectively. He proposed to impose penalty under Section 7 8 of the Finance Act,
1994, Section 74 of the CGST Act, 2017 read with Section 122 of the CGST Act,
2017 and Under Rule 15 of the CENVAT Credit Rules, 2004, Vide impugned
_order, the adjudicating authority confirmed the demand of Rs. 3,57,530/- under
Section 73(1) of the Finance Act, 1994 read with Rule 14 of the CENVAT Credit
Rules, 2004 along with interest under Section 75 of the Finance Act, 1994 and
Rs. 2,26,077 /- under Section 74 of the CGST Act, 2017 read with CENVAT Credit
Rules, 2004 along with interest under Section 50 of CGST Act, 2017. As they
have already paid the Service Tax fully against their liability along with interest
and paid the reduced penalty amounting to Rs. 53,630/- (15 % of Rs. 3,57,530/-)
and Rs. 34,002/- (15% of Rs. 2,26,677/-) within the thirty days of the relevant

da'te, the same amount was appropriated.

<8 Being aggrieved, the appellant filed the present appeals wherein they, inter
alia, contended that the adjudicating authority has erred in law by holding that
appellant has suppressed the facts as the details of the credit is already recorded
_ in the books of accounts. and the same has been filed through Service Tax returns

from time to time.

oo ,“‘"‘;E appellant furthers submits that wrong availment of Cenvat Credit was
/- j} ,,‘.,;

Human 'e‘r qr and lack of legal knowledge of his accountant, so only for this

apgqllant cannot be penalized under Section 78 of the Finance Act, 1994.
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So, when it has been drawn to the notice of the appellant during the audit,
appellant immediately agree and ready to pay and already paid the Service Tax
amount; applicable interest and 15 % Penalty under Section 78 of the Finance
Act, 1994. However, in the impugned order (para 15.6.2), it is wrongly mentioned
the date of payment of interest and penalty after 30 days. Actually the Shoe
Cause Notice- was received on 17.05.2021 and not on 13.05.2021and the
appellant has already paid the Service Tax, applicable interest and reduced
penalty @15% either priox;' to 14.06.2021 or on 14.06.2021 i.e. within thirty days
from the date of receipt of the Show Cause Notice. The appellant is enclosing the
Date Chart as Annexure ‘F’ and also submitting the screen shoot of the Email
forwarded by the department for the service of the said Shoe Cause Notice
13.05.2021.

3.2 The appellant has appellant has paid all wrongly availed CENVAT, wrongly
credit forwarded through TRAN-1 along with interest and reduced:penalty (15%)
within 30 days frorn' the receipt of the Show Cause Notice. He further submits
that in the impugned order, the -Adjudicating Authority has made grave error
upholding 100% penalty under Section 78 of the Act by not verifying.and
calculating 30 days time from the receipt of the Show Cause Notice. The appellant
is legally ehglble for the reduced penalty of 15 % because. he has fully complied

the condltlons mentionedin the law.

4. Chartered Accountant Chetan Dethariya appeared for personal hearing
on 01.06.203 and submitted that the appellant had received the Show Cause
Notiee dated 13.05.2023 on 17.05.2023 by email, a copy of which is enclosed
with the.appeal (P/11). The appellant thereafter deposited the demand in the
SCN with interest and 15% penalty on 14.06.2023 within 30 days of the
receipt of SCN in terms of provisions of Section 78 of the Finarnce Act, 1994,
However, the Adju‘dicatinzg,;r Authority in para 15.6.22 of the O.I.O. has
wrongly observed that the SCN was received by the appellant on 13.05.2023,
which is not the fact. Accordingly, he has wrongly imposed 100% penalty
under Section 78 of the Finance Act, 1994. In view of this, he requested to
set aside the O.1.0.

6. I have carefully gone through the case records, Show Cause Notice,
impugned order and appeal memorandum filed by the Appellant. The issue to
be decided in the case on hand is whether the appellant is liable to pay 100%
penalty on the demand raised or eligible for the reduced penalty of 15 % in
view of the proviso of Section 78 of the Finance Act, 1994 and Section 74) of
the CGST Act, 2017.

he main contention raised by the appellant is that he has already paid the

! ax fully, applicable interest and reduced penalty within 30 days of the
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" receipf of the Show Cause Notice, he is eligible to pay reduced penalty i.e. 15%
not 100 % in view of proviso of Section 78 of the Finance Act, 1994. In support,
he has submitte_d the Date Chart and Screen shoot of the E'Jmail of service of
present Show Cause Notice. I find from the evidence i.e. service of SCN through
Email forwarded by the department, wherein, it clearly shown the date.is Mon,
My 17, 2021and the appellant has paid the interest and penalty on 14.6.2023 i.e.
well within 30 days from the receipt of the Show Cause Notice. The question of

payment of 100 % penalty does not arise here.

8. In view of the above, I set aside the impugned order and allow the appeal.

*to,  SfieIRA R TS B TS St B TR SWRied aRi b Sl 71
9. Th 1 filed by the Appellant is disposed off as above.
SR lidoiade AP i

aﬁwdmv | /d“ ot

H ¥, W, wraamh /K. G. SAVLANI (Fra TaTg RE/SHIV PRATAP SINGH)
' arefiea / Superintendent ST (3dieT)/Commissioner {Appeals)

By R.P.A.R. wd &1 %X ‘CF*'GSt ;
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TRfd Ueie U & U, Gondal Road, Opp. Chandan Wood,

T UF -27, IR, ASHIC - 360 024.© | Rajkot 360 001
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