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Date of Order: 16.06.2023 Date of issue: 22.06.2023

sifRrauamaRig, sngad  (srdicd) , ISPICERUING /

Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.

AT ATYTH/ YT NGH/ SUTYH/ HGTAH ATYTH, Fealg AT [/ FaTH /€] TAHATHT,
T / FTHA / Tieftem) gy Suxtrfad s g sneer & ghom:  /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

Ffierai&afaaTdt #1 ATH Ua 94T /Name&Address of theAppellant&Respondent :-

M/s. Bhagvanjibhai Mohanbhai Kamariya, 302, Yogeshwar Apartment,
Vaibhav Laxmi Society, Opp. Gautam Hall,,Ravapar-363641.
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/
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.

AT o, Il IS o UG HaTH A1y Arariaseor & gfa orfter, $=07 Ieme s afafiga | 1944 it a7 35B &
g ud faw arfaffaw, 1994 #t 4T 86 % 3favia MATT+T TG Y T AT § 1/

Agpeal to_Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd Floor,
BhaumaliBhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
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The ag})eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one which_ at least should be
accompanied by  a ee of  Rs. 1,000/- Rs.5000/-, Rs.10,000/- where . amount _ of
dutydemand /interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac¢ and above 50 Lac respectively in the form
of crossed bank draft in favour of Asst. Registrar of branch of any nominated public_sector bank of the place
where the bench of any nominated lIi)Ubhc sector bank of the ‘place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The apgeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Alppellate Tribunal Shall be filed
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a copy of the order a%pealed against (one of which shall be certified ccg) ) and _should be
ccompanied by a fees'of Rs. 1000/- where the amount of service tax & interest demande %!. penalty levied of
5 s or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
five lakhs but not_exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
ded_& penalty levied is more than Lakhs rupees, in the form of crossed bank draft in favour of the
ant Registrar of the bench of nominatéd Public Sector Bank of the place where the bench of Tribunal is
d. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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he appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2[% &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, :
‘Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) - amount of erroneous Cenvat Credit taken; )
i) amount tiayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not apply to the stay aRp]jcatjon and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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A revision /%pplicatjon lies to the Under Secret to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: ’
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

i v Pt g 1 8 7 3 et & e g e o At eft R g g (o) FAmA
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to’any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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1(%qu%d,it Ef any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the'Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above z/Aplplicatjon shall be made in d\g)licate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals), Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the OIQ and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undeér Major Head of Account.
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The rew/sion ag lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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case,if the order covers variousnumbers of order- in Orlgmal, fee for each O.I.O. should be paid in the aforesaid
manner, notwithstanding the fact that_the one appeal to the Appellant Tribunal or _the one application to the
Cen}}ral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.
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One copy of application . as_the case may be, and the order of the adjudicating authority shall b
court fcgzystam%pof Rs.6.50 as prescribed under Sc%ledule-l in terms of the Courgt Fee Act;51975, asthended?ar =
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Igules, 1982.
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Appeal No: GAPL/COM/STP/938/2023

Ui 3TERT /ORDER-IN-APPEAL
Bhagwanjibhai “Mohanbhai Kamaria, 302- Yogeshwar Apa;rtment,
VAIBHAV Laxmi Society, Opp. Gautam Hall, Ravapar, Morbi 363 641
(heremafter referred to as appellant) has filed appeal  No.
GAPL/COM/STP/938/2023 against Order-in- Original No. 150/D/2022-23
dated 09.12.2022 (hereinafter referred to as ‘impugned order’) passed by the
Assistant Commissioner, Central GST, Division-I, Morbi (her:einafter referred to

as ‘adjudicating authority’).

2. Facts of the case, in brief, are that as per data received from the Income

Tax department, the appellant appeared to have received various amounts as
consideration for ‘providing taxable service during the period 2016-17. It
appeared that the appellant had not obtained Service tax registration and did
not pay service tax. Therefore, a show cause notice 'dated 11.12.2020 was
issued to the appellant demanding service tax of Rs. 1,50,705/- and pr.oposing
penalties under Sections 77 and 78 of the Finance Act, 1994. The adjudicating
authorlty, by the impugned order, confirmed the demand of Rs. 1,50,705/-
along with interest under Section 75 of the Finance Act 1994 and imposed
penalty of Rs. 1,50,705/- under Section 78 of the Finance Act 1994. He also
imposed penaltles of Rs.10,000/- under Section 77(1)(a), Rs 10,000/- under
Section 77(1)(c) and Rs.10,000/- under Section 77(2) of the Finance Act, 1994

. | Being aggrieved, the appellant filed appeals wherein they, inter aliq,

submitted that they were providing service related to transport of goods by road
and the liability to pay service tax was on the recipient of service as per
Notification No0.30/2012-ST. The appellant further submitted that penalty
under Section 77 and 78 of the Finance Act, 1994 cannot be imposed.

41 Chartered Accountant Dipen Gaglani appeared for personal hearing
held on 18.05.2023 and handed over the additional written doc-uments. He
submltted that appellant provided the GTA services where liability to pay
tax is on recipients. All supporting documents are enclosed with the

appeal / additional submissions. He requested to set aside the O.1.O. -

9 I have carefully gone through the facts of the case, the impugned order,
the appeal memorandum and written as well as oral submissions made by the
Appellants. The moot question to be decided in the present appeal is whether

the appellant is liable to pay service tax on the work carried out by them.

The main contentions raised by the appellant in this appeal is that they
“not received show cause notice and that they had provided GTA and the

to pay service tax was on the recipient of service as per Notification
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Appeal No: GAPL/COM/STP/938/2023

No0.30/2012-ST.

7. As per the profit and loss account, Income le'dger, Invoices etc., I
observe, the appellant‘ had earned income from Transportation of goods. I
find that the liability to pay service tax under the category of Transport of
goods by road by a Goods Transport Agency is on the service receiver vide
Notification No.30/2012, entry No. B(ii)(2). As per the evidences produced
before' me, the appellant has provided Transportation of Goods by road td
Body Corporate and to a partnership firms. Thus, the liability to pay
service tax has been shifted to the recipient of service as per Notification
No.30/2012. As éuch, the demand of service tax from the appellant is not

sustainable on merits.

8. In view of the above, I set aside the impugned order and allow the

appeal.
% TG CaRT gt &1 TS 3 BT FRYTERT SRR AR R S gl

9. The a%llf:gt?gs%faAppellant is dlsposed off és above.

. -a}(hmaamﬁ/ K. G. SAVLANI (Fra g Rig/SHIV PRATAP SINGH)
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