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Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

q arfiersai&afaart #i7 AT TF 7a1 /Name&Address of theAppellant&Respondent :-

M/s. Shree Digvijay Cement Company Limited, Post. Digvijay Gram-
361140,Jamnagar.Gujarat
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Q’Iig person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
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Agpeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 27 Floor,
BhaumaliBhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
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The agPem to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as ;k)lr,escribed under Rule 6 of
Central Excise ([;Appeal) Rules, 2001 and shall be accomgamed against one which at least should be
accompanied | y a fee of . Rs. 1,000/- Rs.5000/-, Rs.10,000/- where = amount of
dutydemand /interest/penalty/refund is ng\ptq 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asst. Registrar of branch of any nominated public_sector bank of the place
where the bench of any nominated public seéctor bank of the tpla\ce where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
’iglquxa)g%licate in Form S.’I‘.(S) as prescribed under Rule 9(1) of the Service ”Ipag)( Rules, 1994, an all be
accompanied by a copy of the order a;};_lpealed against (one of which shall be certified C(ga%!)' and should be
accompanied by a fees'of Rs. 1000/- where the amount of service tax & interest demande penalty levied of
Rs. 5 Lakhs or’less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is more than Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominatéd Public Sector Bank of the place where the bench of Tribunal is
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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/
he appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2& &9(2A) of the
of Commissioner Central i

copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

#AT g, FAT IR o e e arfiefy s (9 F 9 srfieit F A ¥ Ffy 3emne o wfafraw 1944 #
T 35T F sieta, 9 it T afdfaw, 1994 91 awr 83 ¥ siqeid daTe< 4 # TE 3, TW AR F v adief
SR & srfter Fd T IeT e /AT F A F 10 gfdo@ (10%), 5@ #FT TF %,m@,wmm
e 2, 1 spram fmr s, a9 % 58 oy 3 stestar oo i Sy aert anfar 3 T FUS TYQ T TR
SEATE 7 T AT ¥ satar “wiwr 6 10 oo 7 Ry anviver &

(i) gRT 11 F F e

(i1) e AT 1 +ft TE o afa

(iii) e AT framrast ¥ faw 6 ¥ sty

- 99 75 55 70 4y % wraa g (F02) st 2014 F e & 7F Y arfiefir sfdrerdt ¥ wmer R

FIATH 1 UF Y F AT AR 2/
For an ap{)eal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :

i amount determined under Section 11 D;

1)

i1) amount of erroneous Cenvat Credit taken;
1i1) amount tElayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not

. » I ?gplg to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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A revision application lies to the Under Secret to the Government of India, Revision Application_Unit,
Minis of Finance, Degartment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-

11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:
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In case of any lgss of goods, where the loss occurs in transit from a factory to a warehouse or to another facto

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse .
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the mat%lxufacture of th% goodsx\ghich are exgorted ttcl;y any count.rr;,y or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit 81’ any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The abéve aplpljcation shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two_copies each of the OIQ and Order-In-Appeal. It shoul also be
accompanied by a cog)y of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account.
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The revision ag%lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

A2 A MR F FE g SR FT THAG 2 A 0T g Ao £l . k) STHT | 39 T
case,if the order covers variousnumbers of order- in On%nal, fee for each O.1.0. should be paid in the aforesaid

manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the

CenhtraJ Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.

wrmﬁsﬁf%% 35"%"3;{2%% 19'75,%W-Ikmwaﬁsr@waﬁﬂﬁﬁwﬁﬁﬁﬁ 6.50 TIY HT
n or O.1.

One copy of applicatio . as the case ma%be, and the order of the adjudicatin authority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under S¢ edule-I in terms of the Court Fee Act, 1975, as amended.

%ﬁmsv.,?ﬁuww TS FATHT g =t (#F ) fammaet, 1982 # afita ug sy wafrg araet @
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Attention is also invited to the rules coverm}g these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
amww‘ﬁm‘mmamam,mmmm%m, sfterdt fwrfte Jaarze
www.cbec.%ov.in T3 g9 2 |

For the elaborate, detailed an({ latest ?rovisior_ls relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.c ec.gov.in
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Appeal No: GAPPL/COM/STP/332/2023

3l STeRT

:: ORDER-IN-APPEAL. ::

M/s. Shree Digvijay Cement Company Limited, Post Digvijay Gram, Jamnagar
361140(hereinafter referred to as “Appellant”) has filed present Appeal against
Order-in-Original  (OIO0) No. AC/JAM-I1/ST/123/2022-23 dated 14.11.2022
(hereinafter referred to as ‘impugned order’) passed by the Assistant Commissioner,
Central GST, Division-Jamnagar-I, Rajkot (hereinafter referred to as ‘adjudicating

authority’).

21 The facts of the case, in brief, are that audit of the financial records
maintained by the appellant was conducted by the officers of CGST Audit
Commissionerate, Rajkot for the period October-2015 to June-2017. Audit team has
observed that appellant has recovered/ withheld an amount of Rs. 4,94,138/- during
the period October-2015 to March-2016 from their employees as ‘Notice-Pay
Recovery’ towards non-fulfillment of contractual conditions as decided mutually
between them and their employees in relation to their employment terms. Subject
provisions were made by the appellant either by way of withholding certain amounts
from the outstanding payment of salary or by way of initiating recovery from the pay
of their employees or by way of making such similar entries in the books of accounts
in pursuance to Notice Pay under negotiation with the respective employees for non-

compliance of agreement or contractual obligations.

R It was observed that consideration received by appellant to the tune of Rs.
4,94,138/- falls under the purview of ‘Declared Services’ and liable to Service Tax in
terms of 66B of the Finance Act, 1994 (hereinafter referred to as ‘the Act’) and
Service Tax amounting to Rs. 72,138/- was required to be recovered from the
appellant. Appellant did not complied with the Revenue para namely “Non-payment
of Service Tax under Section 66E(e) of the Act on penalty charges recovered by way
of withholding/ not making payment of salary to their employees against non-
fulfillment of contractual conditions”, till the' issuance of Show Cause Notice dated
25.06.2021 invoking extenced period of 5 years proposing to demand Service Tax of
Rs. 72,138/-, including all cesses under Section 73(1) of Act with interest under
Section 75 of the Act, and proposing to impose penalty under Section 77(2) and
Section 78 of the Act.

4, The adjudicating authority vide the impugned order confirmed Service Tax
demand of Rs. 72,138/- under Section 73(1) invoking extended period along with
interest under Section 75 of the Act. The adjudicating authority-imposed penalties of
Rs. 10,000/- under Section 77(2) of the Act. The penalty of Rs. 72,138/- was also
imposed upon the Appellant under Section 78 of the Act.

5. The Appellant has preferred the present appeal on 13.03.2023 on various

grounds mainly as stated below:

adjudicating authority has wrongly confirmed demand of Service Tax of Rs.
38/- under Section 73(1) of the Act, erred in interpretation of Section 66E(e)
e Finance Act, 1994, erred in demand of interest u/s 75 of the Act, erred in
anding penalty u/s 77(2) and 78 of the Act.
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Appeal No: GAPPL/COM/STP/332/2023

6. Personal hearing in the matter was attended by Shri Vikas Mehta, Consultaqt,
wherein he submitted that deduction in salary of the employee in lieu of the notice
period does not fall under purview of Service Tax. Therefore, he requested to set

aside the order-In-Original.

7 Appellant, in his submission, has submitted that issue involved is of
interpretation of statute. He has referred the Authority for Advance Ruling in the
order passed in the reference made by M/s Amneal Pharmaceuticals Pvt Ltd.,
2022(58) G.S.T.R. 481(A.A.R.-GST-Guj.) has distinguished the decision of Hon'ble
High Court of Madras in the case of GE T & D Ltd. 2020(35) GSTL 89 (Mad) and
contended that adjudication authority has failed to appreciate that the Show Cause
Notice was issued with a view to demand Service Tax and not Goods & Service Tax.
Hence, decision of Hon’ble High court of Madras in the case of GE T & D Ltd.
guashing the demand of Service Tax on Notice pay recovery, being squarely

applicable, may be followed to observe judicial discipline.

8. I have carefully examined the show cause notice, impugned order, appeal
memorandum and written submission of the Appellant. The issue to be decided in the
present appeal is whether amount of Rs. 4,94,138/- (period October-2015 to March-
2016) considered as taxable value in impugned order towards Notice pay recovery
amount considered as income for providing taxable services by the appellant are
taxable or otherwise. I find that the Appellant has filed appeal requesting to set aside
the impugned order, wherein the demand of Service Tax amounting to Rs. 72,138/-

with interest and various penalties under the Act was confirmed.

9. Appellant has submitted copies of citation - i) GE T & D Ltd. 2020(35) GSTL 89
(Mad) and ii) M/s Amneal Pharmaceuticals Pvt Ltd., 2022(58) G.S.T.R. 481(A.A.R.-
GST-Guj.) and requested to follow the decisions to observe judicial justice, being

squarely applicable.'

10. Amount of Rs. 4,94,138/- shown as Notice-Pay Recovery income in Profit &
Loss account for the relevant period is considered as service in the impugned order
as per Section 65B (44) of the Act. The term service includes ‘declared service’ and
taxable service as per Section 66E(e) of the Act. ‘Notice Pay Recovery’ is term
connected with Pay/ salary paid by the employer to the employee and I find that it is
not covered under the term “Service” as per Section 65(44)(b) of the Act, relevant

portion of said Sections are reproduced below:

Section 65

(44) “'service” means any activity carried out by a person for another for consideration,
and includes a declared service, but shall not include—

(a) an activity which constitutes merely, —
(i) a transfer of title in goods or immovable property, by way of sale, gift or in any
other manner; or
(ii) such transfer, delivery or supply of any goods which is deemed to be a sale
within the meaning of clause (29A) of article 366 of the Constitution; or
(iii) a transaction in money or actionable claim;

(b) a provision of service by an employee to the employer in the course of or in

relation to his employment;
A
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SECTION 66E. Declared services. — The following shall constitute declared services,
namely:—

(@)ies
(b).....

(e) agreeing to the obligation to refrain from an act, or to tolerate an act or a
situation, or to do an act;

10.1 In view thereof, I find that the amount of Rs. 4,94,138/- recovered/ withheld
by the employer(appellant) from the employee is recovery of salary as compensation
of cost for sudden exit as per contract. It cannot be said to have rendered any
taxable service and in my considered view, Section 66E(e) is not applicable in this
case as employer has not tolerated any act of the employee but received

compensation cost for sudden exit.

10.2. My views got support from the decision of the Hon’ble High Court of Madras in
the case of GE T & D Ltd. 2020(35) GSTL 89 (Mad). The Madras High Court held as
under:

" The employer cannot be said to have rendered any service per se much less a taxable
service and has merely facilitated the exit of the employee upon imposition of a cost upon him
for the sudden exit. The definition in clause (e) of Section 66E as extracted above is not
attracted to the scenario before me as, in my considered view, the employer has not
‘tolerated’ any act of the employee but has permitted a sudden exit upon being compensated
by the employee in this regard.

Though normally, a contract of employment qua an employer and employee has to be read as
a whole, there are situations within contract that constitute rendition of service such as breach
of stipulation of non-compete. Notice pay, in lieu of sudden termination however, does not
give rise to the rendition of service either by the employer or the employee.”
10.3 My views also got support from the decision of Allahabad CESTAT in the case
of M/s HCL Learning Systems V CCE, Noida (Service Tax Appeal No. 70580 of 2018)

wherein it was held :
“When amounts are recovered out of salary already paid, such amounts would not be

subject to service tax as salaries are not subject to tax.”

11. Thus, Notice-Pay Recovery income amounting to Rs. 4,94,138/- by the
appellant does not amournt to service and therefore, demand of Service Tax on

Notice-Pay Recovery income is not sustainable.

12. 1, therefore, set aside the confirmation of Service Tax demand. Since, the
demand is set aside, recovery of interest under Section 75 and imposition of penalty

under Section 77 and 78 are also required to be set aside and I order accordingly.

13. In view of the above discussion and findings, I set aside the impugned order

and allow the appeal.

14 odiaEd R gs @ TE e & FigerT STkl aid ¥ e S |
14. The appeal filed by the Appellant is disposed off as above.

T / Attested
W %ﬁ
(Rra wamu R{¥g)
% . ST, wraenit / K. G. SAVLANI (Shiv Pratap Singh)
steteres / Superintendent ST (

CGST Appeals, Rajkot
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To, TarH,

M/s. Shree Digvijay Cement Company Limited, | fo Rffasa e Fuar ffaes,
Post Digvijay Gram, Jamnagar 361140.

aree - ffaaa o,
SITHAIR - 361140 |
By R.P.A.D.
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