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22 N\ demanded & penalty levied is more than fi y Lakhs rupees, in the form of crossed bank draft

MRrawaraRis, smgad (o), Io@HegrURG

Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.

YT AYH/ FTH SAG<H/ STYH/ [T A, HeEIT ITE oo/ FATHT /TG THIATHT,
TSTHIE / STHAT / TiefterTe T ST ST g arder & g/

Arising out of above mentioned OIO issued by Additional /Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham -

FRFAT&I IS 7 719 U 97 /Name&Address of theAppellant&Respondent :-

M/s. Bhudarbhai Becharbhai Detroja, Behind Gayatri Nagar, Near Randev
Mandir, Ravapar Road,Morbi-363641.

wanésr(w'ﬁﬁ)ﬁsqﬁmﬁ%aﬁﬁﬁaﬁr%aaﬁ%ﬁmm%r& / ITFRRTOT 5 Aqwer afier aTaT Y AT 21/
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way. :

HUT 9o, 09 IO 9O 'WWW%WW,WW o AT, 1944 #f a7 35B ¥
T U P e Sog e ey et et S SRR Sluach S e

Agpeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-

Fffagwr geaisg & wrafg et aras A oo, ST geTET o vd e s - o f 397 fis, e =t A 2,
m%m AL LE y s ITEA e T RIpNPETY 9 I A T 2

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi’in all matters relating to classification and valuation .

I 1(a) & fielt F srerra g aft srfiet e oo, 3ty ST o v AT afefrr =t g (e ) Y
wfar ety (azﬁwﬁmwwﬁmwagﬁmw%ﬁ ( )

To the West regional bench of Customs, Excise & Service Tax A ellate Tribunal (CESTAT) at, 2nd Floor,
BhaumaliBhawa%, Asarwa Ahmedabad-380016in case of appeals othtg'pthan as mentionf(:d in par)a- 1(a) above

telta =araTfAe ¥ qe sfier e w0 ¥ WU g 3o e (afe Ramasft, 2001, % frg 6 F siavia Rytfa B
ﬁmEA—SﬁWﬁu’fﬁaﬁ%m?ﬂ%q | 39 | FH ww#ﬁm, STeT ITATE_9[eoh ] AT , 3T it 7T 37
FTAT AT SHIAT, msmmggmsmwm 50_¥TE FIQ TF STAAT 50 AT@ THU H 37falah 2 armer: 1,000/ 77
s,ooc%/— T HET 10,000/ - wﬁgﬁgwu &) o "o w1 Rt o 1 e, et =g %t
TET qgmtﬁwr(%mﬁ%d’rsﬁ” a?srlgtzh wrﬁ%m%é?ﬁwam%mm?ﬁ?mmaﬁmmam
STAT, %ﬁwswﬁ@maﬁqu@amﬁ?—ﬁuw %ﬁ?@ﬁﬂﬁ’% | PRI {297 (V= A2T) % o0 smaeq-19 #
| 500/~ ®9C F7 FRuffia = ST Fear gmm 1/ §
The agf)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise (Appeal) Rules, 2001 and shall be accomgnamed against one which at least should be
accompanied . y a ee of  Rs. 1,000/- Rs.5000/- Rs.10,000/- where = amount of
dutydemand /interest/penalty/refund is lg)tq 5 Lac., 5 Lac to 50 Lad and above 50 Lac respectively in the form
of crossed bank draft in favour of Asst, egistrar of branch of any nominated public_sector bank of the place
where the bench of any nominated I[l)ubhc sector bank of the fplace where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
in quagruphcate In Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a copy of the order appealed against (one of which shall be certified ccg)g. and should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demande penalty levied of

s. 5 Lakhs orless, Rs.5000/- wheére the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifi Lakhs, Rs.10,000/- where the amount of service tax & interest

1 5 in favour of the
ssistant Registrar of the bench of nominatéd Public Sector Bank of the place where the bench of Tribunal is

 Situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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he appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2}1): &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

HAT o[, FFETT ICE_ o UE AT srfieity widaww (Fwe) F iy adfiet F arae & Few goarg qoF afafaw 1044 H
T 35T F e, o A fasiy sfefaw, 1994 # arg 83 F stwfa damaw #r ofY ﬁﬁ%,ﬁaﬁw%wﬁmﬁ?«ﬁu
T 7 it F7d WA IR /AT F AT F 10 WA (10%) , 9F HOT 0 %%m@mmw
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken,;
amount tElayable under Rule 6 of the Cenvat Credit Rules

ii1)
- provided further that the provisions of this Section shall not %gpl to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Rct, 2014.

:
Revision app;icati n to_ Government of India: ] .
Waﬁsrﬁgﬂﬁawx%-ﬂ ﬁ‘ﬂﬁ?@ﬁ THET #5610 ICTE 4ok ATEad,1994 &7 =T 35EE % TI9qs F sairasras a4,
mm/ﬁﬁwmﬁﬁﬁﬁm Trored T, St qiorer, St 419 9aq, §98 /7T, 9% Gesi-110001, #r BT
AT AR
A,re_visf n_application lies to the Under Secretax%l to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-

110007, under Section 3SEE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:

7fE Arer 3 et TeAT 3 qraer ¥, Srgt qear, Rt are ) Bl s § WeR g ¥ 1o § e an R o w e A iR
fft v =T R A AT $T T AW § A, %&ﬁﬂ%ﬂqgﬁmmqgm%m%aﬁm,ﬁ#rmﬁmmﬁ
¥ [Z § WIS F TFAT F AIAA H|/ . :

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

s ¥ aree Y g O e A fgle w7 @ A BfRwi # v v wrer 9w w8 7 F 3o 6% F g (Rae) Famer
ST ST % gred (el g Ar & FY Rata fT i g/ _ FF gﬁ :
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported toany country or territory outside India.

uﬁmﬁamw%n%mm%m,'hmm Fr A1 Rate gy mar &/
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

qffera Teamg F TeUTEA YeF F & for it =2t e = afefiam ua gas e st & aea ar & v § o U smewr
m(wﬂm ER-ABCE] (°'2),1998 FT &1 109 F g7 =g it 7 e sram quanate 9 av a
mr

T2/
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the'Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

IYLIE SIS F¥ T WiAaT o= §&T EA-8 #, ST Y F41T e o (Ader) fFrammast 2001, F 9 ¥ awig [AREE §, ==
SO F HITT F 3 HIE F AT hY A ATCRT wﬁ?ﬁaﬁﬁ%wgﬁaﬁwamaﬁwﬁﬁmmﬁmm| Ty
%"?W?F Araaw, 1944 #T & 35-EE ¥ dgd (Auiid s &t &7 & 9769 F q1X 9% TR-6 HT i der Ht
ATHT =FTERT

The above e/xp lication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two_copies each of the OIO and Order-ln-Apt;))e . It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account.

QALTET ST AT Reifa e aﬁmﬁ%ﬁ@rﬁﬁm@n y

Sl AT THA TH AT mm@rwg’%ﬁmmw-wm 7T ST FTe G0 ThY T A1 99 F SqTST 31 a7 €99
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The rev1/sion a; pRlicatioTEhall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

Tt = 29T § 72 e A=Y T THTA 2 AL IAT, G AL F O g A 4 - 2 F g s |?qaw§€ﬁr='q
sﬁaﬁﬁmqﬁxﬁﬁ%#ﬁqu : W%%%ﬁrﬁ@&éﬁ%m”u
case,if the order covers variousnumbers of order- in On%mal, fee for each O.1.0. should be paid in the aforesaid
manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the

Cenﬁral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.

FoTTTer : , ¥ 1% Meq T sreyr $t iy o Ruifd 6.50 Ta¥
TATHY w&% 1975, F IAGAI-1 F ATER T UE T S 50 =T
n or V.

y'l . - . . . .
One copy of applicatio .0. as the case may be, and the order of the ad]udlcaltx;lr%glauthonty shall bear a
Ct,

court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee 975, as amended.

HAr o, FeErg I oF UE Fard sfisig At (wd f3fe)  fawmmee, 1982 ¥ aftta wd s dafaa wmet
KU a7 Gl O Sl ORI S R R KA e 4
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

=g arfeftr wfewr #r anfier_atfe s & w=fdg =, g it admam wramt F o, srfiemdt fGmf Jamse
www.cbec.gov.in FT 3@ T4 ¢ |

For the elaborate, detailed anc( latest provisjons relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in
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:: ORDER-IN-APPEAL ::

Appeal No: GAPPL/COM/STP/1151/2023

M/s. Bhudarbhai Becharbhai Detroja, Vijay nagar, B/h Gayatri nagar,
Near Ramdev Mandir, Ravapar Road, Morbi, Gujarat-363641 (hereinafter
referred to as “Appellant”) has filed present Appeal against Order-in-Original
(OIO) No. 149/D/2022-23 (hereinafter referred to as ‘impugned order’)
passed by the Assistant Commissioner, Central GST, Division-Morbi-I

(hereinafter referred to as ‘adjudicating authority’).

2 The facts of the case, in brief, are that Income Tax Department
provided data/ details of various Income Tax payers, who in their Form 26AS
for financial year 2015-16 & 2016-17 declared to have earned income by
providing services declared to have earned income by providing services like
contractors, I.T. enabled services, Professionals, software development,
Commission Agent etc. The Income Tax Department also provided data of
Form 26AS showing details of total amount paid/ credited under Section
194C, 194H, 1941 & 194] of the Income Tax Act, 1961 in respect of various
persons which depicted that such persons had earned income from providing
services like contract, commission or brokerage, renting of movable/
immovable property, Technical or Professional service etc. The said data also
contained the details of the Appellant who had not obtained Service Tax
Registration under the Finance Act, 1994 (hereinafter referred to as ‘the Act’).
The jurisdictional Assistant Commissioner, vide letters dated 16.07.2020 and
subsequent reminders to the Appellant called for the information/ documents.
No reply/ response was received from the Appellant and the Service Tax was
determined on the basis of data/ details provided by the Income Tax
department and culminated into Show Cause Notice and culminated into
Show Cause Notice dated 11.12.2020 invoking extended period of 5 years
proposing to demand Service Tax of Rs. 1,57,296/-, including all cesses under
Section 73(1) of the Finance Act, 1994 (hereinafter referred to as ‘the Act’)
with interest under Section 75 of the Act, and proposing to impose penalty
under Section 77(1)(a), 77(2), 77(1)(c) and Section 78 of the Act.

3. The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 1,57,296/- under Section 73(1) invoking extended period
of 5 years along with interest under Section 75 of the Act. The adjudicating
authority-imposed penalties of Rs. 10,000/~ under Section 77(1)(a), 77(1)(c)
and Section 77(2) of the Act. The penalty of Rs. 1,57,296/- was also imposed
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Appeal No: GAPPL/COM/STP/1151/2023

4. The Appellant has preferred the present appeal on 17.04.2022 on
various grounds mainly as stated below:

The adjudicating authority has wrongly confirmed demand of Service Tax of
Rs. 1,57,296/- under Section 73(1) of the Act, erred in valuation of taxable
Services, erred in not allowing the benefit of Notification No. 30/2012 &
33/2012 both dated 20.06.2012 and Service Tax (Determination of Value
Rules, 2006), erred in demand of interest u/s 75 of the Act, erred in
demanding penalty u/s 77(1)(a), 77(1)(c), 77(2) and 78 of the Act.

g, Personal hearing in the matter was held on 25.05.2023 which was
attended Shri D.P. Kanjaria, consultant, and they submitted that the
appellant provided Work Contract Service to Paschim Gujarat Vij Company
Limited (PGVCL). Allowing applicable abatement the taxable value becomes
below the threshold limit of Rs. 10 lakhs. They requested to set aside the
Order-In-Original.

6. Appellant in his written submissions has submitted they are a
partnership firm and are engaged in providing work contract service to M/s
Paschim Vij Company Limited (hereinafter referred to as PGVCL for sake of
brevity). Appellant submitted Audit Report, 26AS, work order of PGVCL &
Government authority, purchase bills of material used for work contract along

with reconciliation of that work order with entries reflected in Form 26AS.

P I have carefully examined the show cause notice, impugned order,
appeal memorandum and written submission of the Appellant. Adjudicating
authority has calculated the taxable income as Rs. 34,50,902/-. Service Tax
quantified on value of Rs. 34,50,902/- comes to Rs. 1,57,296/-. The issue to
be decided in the present appeal is whether amount of Rs. 34,50,902/-
reflected as taxable value in impugned order are taxable or otherwise. I find
that the Appellant has filed appeal requesting to set aside the impugned order
with demand of Service Tax amounting to Rs. 1,57,296/- with Interest and

penalties under the Act.

8. Regarding amount of Rs. 34,50,902/-, considered as taxable, appellant,
vide their written submission, has provided reconciliation statement, copies of
work orders, 26AS, etc.

8.1 Summary of total relevant period is as under:

Period Amount (Rs.)

2015-16 24,02,260/-

2016-17 10,48,642/-
34,50,902/-

)
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Appeal No: GAPPL/COM/STP/1151/2023
8.2 Regarding amount of Rs. 34,50,902/-, considered as taxable in
impugned order, liability to pay Service Tax by service provider (appellant) as
per Rule 2A(ii) of the Service Tax (Deteri'nination of Value Rules, 2006),
Service Tax shall be payable on 40% of the total amount charged for the

works contract. Relevant portion of the said Rule is reproduced as under:

2A. Determination of value of service portion in the execution of a works contract.- Subject
to the provisions of section 67, the value of service portion in the execution of a works
contract , referred to in clause (h) of section 66E of the Act, shall be determined in the
following manner, namely:-

(i)....

ii) Where the value has not been determined under clause (i), the person liable to pay tax
on the service portion involved in the execution of the works contract shall determine the
service tax payable in the following manner, namely:-

(A) in case of works contracts entered into for execution of original works, service
tax shall be payable on forty per cent. of the total amount charged for the works
contract;

(B) in case of works contract, not covered under sub-clause (A), including works
contract entered into for,-

(i) maintenance or repair or reconditioning or restoration or  servicing of
any goods; or

(ii) maintenance or repair or completion and finishing services such as
glazing or plastering or floor and wall tiling or installation of electrical
fittings of immovable property, -

8.2.1 Further, as per Sr. No. 09 of the Notification No. 30/2012 dated
20.06.2012 is 50%. Relevant portion of the said Notification is reproduced as

under:

Sr. | Description of a service Percentage of Percentage of service tax payable by

No. | [ Substituted by the service tax any person liable for paying service
Notification No. 10/2014- payable by the Tax other than the service provider [
ST, dated 11-7-2014 person providing | Substituted by the Notification No.
w.e.f. 11-7-2014.] service 7/2015-ST, dated 1-3-2015 w.e.f. 1-

3-2015.]

9. in respect of services 50% 50%
provided or agreed to be
provided in service portion
in execution of works
contract

8.2.2 In view of above, detail calculation of tax liability on amount of Rs.

34,50,902/-, considered as taxable in impugned order for the relevant period,

is as under:

Period 2014-15 | 2015-16 | 2016-17
Particulars

Taxable- As per Work contract services 3433584 | 2402260 | 1048642

Re-determined value as per Valuation Rules (40% of amount | 1716792 960904 419457
charged)
50% of Value as per Reverse Charge Mechanism (RCM) 858396 | 480452 209728
Taxable Value 858396 480452 209728

1. From the above details it is seen that the redetermined value

idered as taxable in impugned order in F.Y. 2014-15 is 8,58,396/- i.e.

i
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Appeal No: GAPPL/COM/STP/1151/2023
below threshold limit. Therefore, benefit of threshold limit as per Notification
No. 33/2012-ST dated 20.06.2012 is available to the taxable amount
(redetermined value as per Valuation Rules) for the consecutive year i.e. F.Y.
2015-16 in this case. As such the taxable amount and demand of Service Tax

is re-calculated as below:

Period Taxable value | Threshold limit | Net Taxable | Service Tax demand
(redetermined as | benefit available | amount (Rs.) amount (Rs.)

per Valuation Rules | (Rs.) :

& Notification No.
30/2012 dated
20.06.2012 RCM)

(Rs.)
2014-15 858396 1000000 0 0
2015-16 480452 1000000 0
2016-17 209728 1000000 0 0
0. Accordingly, as per the worksheet shown above & on the basis of

relevant financial records/ documents, the taxable value for the relevant
period is determined at ‘Nil’ and when taxable value is ‘Nil’ service tax
liability is also ‘Nil’.

10. In view of above discussions, I hold that the Appellant is not liable to
pay service tax. I, therefore, set aside the service tax demand on this count.
Since, the demand is set aside, recovery of interest under Section 75 and
imposition of penalty under Section 77 and 78 are also required to be set

aside and I order accordingly.

11.  In view of the above discussion and findings, I set aside the impugned

order and allow the appeal.

12, 3fdicibdl gRT &sf 31 715 it o1 FIoeRT SWed i T wren & |
12. The appeal filed by the Appellant is disposed off as above.

s / Attested

Ao~
SIS mﬁgﬁ%a

(Shiv Pratap Singh)

%/ Superintendent ST (m)

€ X 3leq, qaElE Commissioner (Appeals)
By R.P.A.D. Appeals, Rajkot
To, qard,
M/s. Bhudarbhai Becharbhai Detroja, o Wuﬁéaquﬁ RIS,
Vijay nagar, B/h Gayatrinagar, Near fooaTR. TR F 0 9 HfeR & Uy
Ramdev Mandir, Ravapar Road, AR ' Tl ' ;
Morbi, Gujarat-363641. S, T, TR - 363641 |
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