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T SR ATH/ FYH ATYH/ SUTYH/ FEHAT AF, Fes 1 IeqTT o/ JaTehe/aed THaaras,
TS / ATHATL / Trefterm1 g St s ger amer & g /
Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

q FfterFaigafaart %7 07 U 7aT /Name&Address of theAppellant&Respondent :-

M/s. Vijyaben Pravinbhai Kachhadiya, At- Devda Taluka Lodhika,Rajkot-
360021.Gujarat

=6 ares1(erdien) & =l Fr€ =fw Refarfem o § guge iR / s ¥ qwer sfter are < aaar 21/
‘Avgz person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following

@A) HaT o FT IeqTE Lo UF FATHRT afieity =i F qiy afien, vy gena qow afafam 1944 g 35B ¥ sada
wd faw srfarfRa, 1994 Fit arer 86 F siwdta Mwferfer+a serg it s awdt & 1/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-

(i) Fftaor geaiad & et it A ST o, FT ST g TF AaTH e = i 39 @, ¥ s 7 2,
AT e XA, T3 fowelt, & it Iy =Ry i Fa

Q The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
; Delhi in all matters relating to classification and valuation.

(i) SU I8 1(a) F FaTC U sefieit St AW &t onfie e spoh, FT Sere ek wd dare et =t (Ree)
afEr gt fifesr,, Bdfta o, agurelt waw smaf seaaER- 3¢o o LEFT it st =J1tRw I/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 224 Floor,
BhaumahBhawa%, Asarwa Ahmedabad-380016in case of appeals otheprpthan as mentionéd in pa.r;)i-al a) aboveor

(i) srftefta =maTferRer & wwer srfier sega < ¥ oy it sere o (arften)fawmaeft, 2001, ¥ faw 6 % siasta faifa fg
9 EA-3 il 9 Wit # & o e F0iey | 570 § 70§ FF TF 900 F 9, TET IeATE 4ok BOART S FT T S amar
AT AT, T 5 ATG AT IqY FH,5 ATG TIC 47 50 719 €9 9 391 50 «7@ &0 F qfdaw g qv w7 1,000/~ w9, 5,000/
&9d a1 10,000/~ T4 1 Retfq sar gok 6wt g w0 Ruia qes 71 wam, @6fia sfiefa smafeor i arar &
TETaF W F a9 § et sft wrdforaes & % &% g oy Yaifhg & 319 g (3T ST 91T | Hefig gre wr qoar, §%
T IH ATET H AT AT STl G 18T TG 19 ~=ATITAFCT T T o § | ST 31aer (R A7) & forg g9 & 814 500/-
FT FT i s ST HAT 8T 1/

The agf)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as %ﬁescribed under Rule 6 of
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one which_ at least should be
accompanied by  a fee of  Rs. 1,000/- Rs.5000/-, Rs.10,000/- where . amount of
dutydemand /interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Laé and above 50 Lac respectively in the form
of crossed bank draft m favour of Asst. Registrar of branch of any nominated public sector bank of the place

where the bench of any nominated public sector bank of the tplace where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.

(B) Fdfiefig e % wwer andfier, fawr afafRam, 19944 arr 86(1) ¥ siava dars< FMawam, 1994, ¥ Faw 9(1) ¥ aga
Rt g S.T.-5% 9= wfadt & & o1 qaft v 369+ a7 S sreer & feg srfter 6 woft g, saeft oft o § do #¢ (S99 &
T g Tl gt A1RY) ST 9H ¥ 9 F 9 UF w4 F qry, STgt Y] T AT 47t i 7T ST ST T4 JEiET, $9¢ 5 |95
I IHY FH,5 @ TIC T 50 AT@ T T q9A1 50 «r@ T F ATYF g A7 wHr: 1,000/~ w97, 5,000/ Fd qoraw 10,000/ -

i ¥ 9fy @ r%cmgga , FETA e =TT Y 9T % T TR ¥ AT &
%ﬁmﬁ%ﬂ?ﬁm% i ﬁ%%@nﬁ%mmwﬁ%ﬁws@ﬁ@m%
STET HeTera ST ~ATATIErsTor T QITaT fod & | T AMaer (R AlEY) & (T Areee-9= & |41 500/~ w97 H7 Reiia e STHT
FHEAT BT I/

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
> in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
! : accompanied by a copy of the order a%pealed against (one of which shall be certified C%PQ, and _should_be
"'\ accompanied by a fees'of Rs. 1000/- ere the amount of service tax & interest demande penalty levied of
A=\ Rs. 5 I?akhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
| than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of ‘service tax & interest
. '~ demanded_& penalty levied is more than Lakhs rupees, in the form of crossed bank draft in favour of the
! . j Assistant Registrar of the bench of nominatéd Public Sector Bank of the place where the bench of Tribunal is
/i § situated. / Application made for grant of stay shall be accompanied by a fe€ of Rs.500/-.
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e g, 19944t ey 86 it IT-aTTE (2) A (2A) F et &t Y T srfie, TR Fraware, 1994, F fww 9(2) w
9(24) ?ﬁag'crﬁm‘ﬁuﬁm S.T.-7 #ﬁmﬁﬁ@wﬁ:wm, FIT ITATT oF AT G (i), FT IS e JT
i amer $t wiat g9 F¢ (ITH F TF I THIOG ST IR0) HR AT T GEIaF Y FTIAT IUTH, Fra g ST Lo/
FATHT, T AT ATATEFTOT Y AT T FA F1 AL I A arer K 9fy off wrer F derw ST LA/

The apgeal under sub section (2) and T%A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified

copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissi D
Commissioner of Central Excge / Serv1)<,:e Tax to file the appeal before gthe Appellate Tribunal. gk

vﬁm&w,_ﬁzquﬁﬁmwﬁ?ﬁvqﬁm (FRz) F i arfielt & araer § F07 Soae o At 1944 F gy
35U ¥ sieta, ST i wfdfw, 1994 £ 4y 83 ¥ siata darhe 1 ft ARy it T 7, T awer F w4y sefrefta s §
fier FTF GHY I<ATT EH/AAT F AR F 10 e (10%), I A7 0 JRTAT Fanfed &, av qatar, s Fasr qafaw f{afeq g,
ST PR ST, e foh T AT 3 S ST o T ATt srfera 3ty 7 A w9 A A A g
FET IR I T FATHL 5 et “qiT g g e ¥ e i g

(i) g 11 <1 ¥ siavta &9

(id) A ST Y+ TE T qfer

(i) e st FawTast & AW 6 ¥ siavia 27 &

- T9F 7 ¥ 3 a ¥ wraw G (F 2) aftfiEw 2014 F s & of Rl snfieftr sl & wwrer R

T T UF e F AR ARl 2/
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on p:lymer;t of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :
1) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
(i) amount tR}ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not atlgpl to the stay application and appeals

pending before any appellate authority prior to the commencement of the ginance (No.2) Rct, 2014.

AT T EICECH

Revision application to Government of India: .

T A=A FT GO (AT ATAAT §, 507 AT o AT, 1994 %t o7 35EE ¥ YIS F dqiiqera] g,
TTCT GCHTT, T s §78, ey wmery, wrore foramer, <oft wifo, Sftaw 9w, Twe A, 7€ Re-110001, Fr fFar
STAT =7 EQI

A revision /%pplication lies to the Under Secret to the Government of India, Revision Application Unit,
Mlmsuiy of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament_Street, New Delhi-
110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:

e T T, Aok T T ey opee o e o
§IETC g | AT 5 THA & 1/

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

e ¥ argx Rt g ar & Pt F2 @ A Rt § Y 7T T 5 E FT IeqrE OF ¥ ge (@) F A g,
a’rm%wﬁrﬁr@maﬁﬁﬁﬁ;ﬁmﬁ%u e et

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to’any country or territory outside India.

7 SeaTe o T ST vy AT WA ¥ ATgy, Aurer v 1 7T Rata G g
In ca(se of[gods expor?ég outside India export to Nepal or Bhutan, withoutg péyment of duty.

%ﬁ&am%ms ¥ ¥ Rorr o S 3t 37 s v T R st F qd A A g e
ATgE (i) %mga'l%%ﬂ(w 2),1998 & &mr 109 %mﬁwﬁﬁmﬁﬁmwmﬁﬁwmmﬁqgam
T Ry

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is ;iassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

mmﬁﬁwﬁﬁm#@TEA-sﬁ,Gﬁaﬁ%ﬁﬁwmsﬁ(srtﬂ?«')ﬁum?-ﬁ,zom,%ﬁWQ.%mﬁﬁﬁgé,w
r3er F TITT F 3 ¥ siaetr 1 ST TR | SR AT F AT T A4 T A e ¥ I St dwww i et AwiRy) wra
B I IR I . 1944 % um<r 35-EE ¥ dga Ruffoa qes it st & are7 ¥ T T TR-6 T wfa e &t it

iRy

The ab/ove aplplication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be g})pealed against is
¢ommunicated and shall be accompanied by two copies each of the OI0 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, under Major Head of Account.

QLT S F AT W rutfa sem it st 6 s |
et qor g T TF A mmm@qmmw-ww% ST 30 AT 0 A TF AT ST F SIS G A TIH
1000 -/ =T FTaT 34T ST

The revision ag%lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

If% 79 R & FE el AT FT FATAL ﬁa‘ﬁ Esﬂ%@r%ﬁms T w &1 ¥ R ST RN WA F

ﬁgﬁmﬁwﬂaﬁ%mw%ﬁ Wﬁ!ﬂw% @m TCHTL FT T A4S, (HaT STar n/?rqx
case,if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid
manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one ap lication to the

Cenﬁral Govt. As the case may be, is filled to avoird scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.

TR ATATEE e AR, 1975, ¥ saEl-1 ¥ AR YA A2 TF = aea i 9fy w7 Ruifa 6.50 FTT FT

AT g fefdhe e g ‘ﬂ‘%ﬂllé Eiy e .
One copy of application or O.1.O. as the case may be, and the order of the adjudicating authority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended.

AT o, FHT TATE g wE AT e AT (w7 f3f) FEmrt, 1982 ¥ Fftta wa swr dafaa wmwat
gftafaa wor ater FFar it SfY e e T STaT 1/ . . :
Attention is also invited to the rules coverin these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

FT _ﬂf@ﬁﬁ%@rwﬂvm,ﬁﬁaaﬁtmﬁmmﬁ%ﬁm,mﬁwﬁwﬁvm

www.cbec.gov.in FT 3@ ? lc( e ) ; y )
For the elaborate, detailed and latest gromsxons relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in
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U SMewT ::
:: ORDER-IN-APPEAL ::

M/s. Vijyaben Pravinbhai kachhadiya, At-Devda, Taluka Lodhika,
District-Rajkot Gujarat-360021(hereinafter referred to as “Appellant”) has filed
present Appeal against Order-in-Original (OIO) No. 367/DC/RD/2022-23 dated
23.12.2022 (hereinafter referred to as ‘impugned order’) passed by the
Assistant Commissioner, Central GST, Division- II Rajkot (hereinafter referred

to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department

provided data/ details of various Income Tax payers, who in their Income Tax

Returns for financial year 2016-17 declared to have earned income by

providing services classified under various sectors. The Income Tax

Department also provided data of Form 26AS showing details of total amount

Q paid/ credited under Section 194C, 194H, 1941 & 194J of the Income Tax Act,

1961 in respect of various persons which depicted that such persons had

earned income from providing services like contract, commission or brokerage,

renting of movable/ immovable property, Technical or Professional service etc.

The said data also contained the details of the Appellant who had not obtained

Service Tax Registration under the Finance Act, 1994 (hereinafter referred to

as ‘the Act’). The jurisdictional office called for the information/ documents

from appellant. No reply/ response was received from the appellant and the

Service Tax was determined on the basis of data/ details provided by the

Income Tax department and culminated into Show Cause Notice dated

07.10.2021 invoking extended period of 5 years proposing to demand Service

’ Tax of Rs. 12,24,789/-, including all cesses under Section 73(1) of the Finance

) Act, 1994 (hereinafter referred to as ‘the Act’) with interest under Section 75

of the Act, and proposing to impose penalty under Section 77(1)(a), 77 (1)(c),
77(2) and Section 78 of the Act.

X The adjudicating authority vide the impugned order confirmed Service Tax
demand of Rs. 12,24,789/- under Section 73(1) invoking extended period of 5
years along with interest under Section 75 of the Act. The adjudicating
authority-imposed penalties of Rs. 10,000/- each under Section 77(1)(a),
77(1)(c) and Section 77(2) of the Act. The penalty of Rs. 12,24,789/- was also
imposed upon the Appellant under Section 78 of the Act.

4, The Appellant has preferred the present appeal on 15.02.2023 on various

grounds mainly as stated below:

The adjudicating authority has erred in confirming demand of Rs. 12,24,789/-

/ i nder Section 73(1) of the Act, erred in not allowing the benefit of Notification No.
fof < \.'25/2012 dated 20.06.2012, erred in demand of interest u/s 75 of the Act, erred in
(51U gamanding penalty u/s 77(1)(a), 77(1)(c), 77(2) and 78 of the Act.

\:"«_ \ \ . 9 -.'> 4 i"f /%;
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Appeal No.GAPPL/GM/STP/815/2023

5. Personal hearing in the matter was held on 03.05.2023 which was
attended by Shri Bhaskar Joshi, Advocate, and submitted that the appellant
provided renting of residential dwelling (Hostel) service to the students. The
same is under Sr.No. of Section 66D of Finance Act, 994. Copy of Income Tax
Return, Balance Sheet, Profit & Loss Account, Bills/Fee receipts, Form 26AS

etx., are enclosed. He requested to set aside the Order-In-Original.

6. Appellant, vide submission dated 15.02.2023, has submitted that they are
engaged in business of Student Hostel Services for providing residential
services to students. Appellant has submitted that service provided by them is
covered under negative list of services at Sr. No. (m) of Section 66D of the
Finance Act, 1994. As such income of Rs. 81,65,255/- is earhed by them by
providing service of providing single residential dwelling for student. He

requested to set aside the impugned order with consequential relief.

7. I have carefully examined the show cause notice, impugned order, appeal
memorandum and written submission of the Appellant. The issue to be decided “
in the present appeal is whether amount reflected in data of Income Tax in
respect of appellant is taxable or otherwise. Adjudicating Authority in the
present case, due to absence of proper defence reply, submission and
supporting documents by the appellant was left with no way but to decide the
issue on the basis of available records and thus considering the amount
appearing in Income Tax return of the appellant as taxable and confirmed the

demand of Service Tax of Rs. 12,24,789/- with interest and penalties.

7.1  Going through Profit & Loss Account, Form 26AS and Income Tax Return
of the appellant, I find that the amount of Rs. 81,65,255/- held as taxable in
impugned order is Hostel fee income, appellant has incurred expenditure of r

Building Safai expense, Staff Salary, Hostel kitchen mess expense, Depreciation 0
expense, etc. While going through other supporting documents viz. Depreciation
chart for the relevant period, I observed that appellant has deducted
depreciation for CC TV Camera System, Computer System, EPABX system,

- Hostel Building, Kitchen equipment, Sound System, Television etc. From the
above observations, I find that appellant has provided hostel service to
students.

Tl I further find that activities carried out by the Noticee related to providing
of Residential Hostel Accommodation with lodging facilities to students, the
Board vide Circular No. 172/7/2013-S.T., dated 19-9-2013 issued vide F .No.
B1/14/2013-TRU clarified the issue. The relevant portion of the said Circular is

reproduced here:-

There re many services provided to an educational institution. These have been described as -

i ]
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“auxiliary educational services” and they have been defined in the exemption notification.
Such services provided to an educational institution are exempt from Service Tax. For
example, if a school hires a bus from a transport operator in order to ferry students to and
from school, the transport services provided by the transport operator to the school are exempt
by virtue of the exemption notification.

4. In addition to the services mentioned in the definition of “auxiliary educational services”,
other examples would be hostels, housekeeping, security services, canteen, efc.”

.3 Further, I find that as per Entry No. 18 of the Mega Notification No.

25/2012-ST dated 20.06.2012, as amended, services of Residential or Lodging
provided by whatever name called below one thousand rupees per day or
equivalent is exempted from the Service Tax liabilities. Relevant provision of the

said Notification is reproduced here:

" Notification No. 25/2012-Service Tax dated- 20th June, 2012, as amended. Incorporating
changes made till issuance of notification no 10/2017-Service Tax dated 8-3-2017

G.S.R. 467(E).- In exercise of the powers conferred by sub-section (1) of section 93 of the
Finance Act, 1994 (32 of 1994) (hereinafier referred to as the said Act) and in supersession of
notification number 12/2012- Service Tax, dated the 17th March, 2012, published in the

Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i) vide number G.S.R. 210 (E),
dated the 17th March, 2012, the Central Government, being satisfied that it is necessary in the
public interest so to do, hereby exempts the following taxable services from the whole of the

service tax leviable thereon under section 66B of the said Act, namely:-

1.
2.

18. Services by a hotel, inn, guest house, club, campsite, by whatever name called, for
residential or lodging purposes, having declared tariff of a unit of accommodation below one
thousand rupees per day or equivalent,”

In the present case, on perusal of the sample copy of receipts against Fees
collected from the students, I find that overall they have collected amounts
around Rs. 18,000/- to Rs. 30,000/- towards Boarding, Lodging, under the
Head of “Residential Hostel Fee” for a year (365 days) which appeared to be
below one thousand rupees per day. Hence, I find that facilities of Hostel
accommodation with lodging provided by the Noticee during the period under
dispute will be covered under the exempted category as per the clarification
issued by the Board vide Circular dated 19.09.2013 and as per the aforesaid
provisions of the Mega Exemption Notification dated 20.06.2012. In view of
same, the services provided by the Noticee with regard to hostel
accommodation to students would not attract levy of Service Tax. As such, 1

hold that demand of service tax is not sustainable.

In view of the above discussions and findings, I set aside the impugned

, dropping the entire demand, interest and all the penalties therein and

Page 5 of 6
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13. 3l g@RT gof &1 I8 e & FUeRT 3uied alid ¥ fRar Srdr & |
1.3. The appeal filed by Appellant is disposed off as above.

waarfaa / Attested
/{ﬁﬁ&
\ (Rra yamm Riw)
. Aw. <k /B. 8. RANA  (Shiv Pratap Singh)

FFIE Commissioner (Appeals)

By R.P.A.D.
To, gary,
M/s. Vijyaben Pravinbhai kachhadiya, | %, fasamee et smefen,
At-Devda, Taluka Lodhika, Serey el feeT - TR
District-Rajkot Gujarat-360021. , TG - PRI ’
TSI - 3600021 |

uferfermy .-

1) HBT Y, 9% U4 ¥d1 S Td Hig Idi Yeob, ToRTd &, 3GHCEIG Bl SHGRT ad|

2) YU g, 9% U4 a1 PR T4 Sy I Yoob, ATDIC YFIed, Bl Hawdd Hriare! ad|
3)  IR/TY I, a¥g Ud Jal R TF S0 3G Yo, INPIC Bl AaGH S 2q

4) WEUD MY, 9% U4 9al PR T4 S5 IAG Yob, HUSH-11 AP ST 3MIH Hrare! 2q!
5) S WiEdl
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