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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

T srfterat&aaTdt T 719 Ud 9aT /Name&Address of theAppellant&Respondent :-
M/s. Ghanshyam Narshibhai Ghumaliya, Piparvadi, Near Takshila School,
Mahendranagar,Morbi-363642.
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ﬁ\vrg, person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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To the West regional bench of Cust Excise & ice Tax A i nd
BhaumaliShawan, Asarwa Ahmedabad 3800 Toin case of Sposal sthbPEiae, Jabunal (GESTAT) at 2% Floor,
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The agPeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be
accompanied by~ a fee _of | Rs. 1,000/- Rs.5000/-, Rs.10,000/-  where . amount  of
dutydemand/interest/penalty /refund is upto 5 Lac.5 Lac to 50 Laé and above 50 Lac respectively in the form
of crossed bank draft in favour of Asst. Registrar of branch of any nominated public_sector bank of the place
where the bench of any nominated public séctor bank of the Iplace where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
adruplicate in Form S.T.(S)as prescribed under Rule 9(1t) of the Service a?{ Rules, 1994, and Shall be

anied by a copy of the order a%pealed against (one of which shall be certified ccg)g and _should be
nied by a fees'of Rs. 1000/- ere the amount of service tax & interest demande penalty levied of
laRkhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more

eilakhs but not exceeding Rs. F Lakhs, Rs.10,000/- where the amount of ‘service tax & interest
led & penalty levied is more than s rupees, in the form of crossed bank draft in favour of the
ant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is
d.// Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2& &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissiorer, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy

Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on paalymer_lt of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
(ii1) amount tiayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not gpl}g. to the stay aRph'cation and appeals
e Financ

pending before any appellate authority prior to the nommencement of e (No.2) Act, 2014.
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Revision application to Government of India:
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A revision /%pplication lies to the Under Secreta.r¥,1 to the Government of India, Revision Application Unit,
Mxmsttiy of Finance, Degartment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse, to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is ;iassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The ab/ove aplplication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals). Rules, 2001 within 3 months from the date on which the order sought to be gPpealed against is
communicated and shall be accompanied by two copies each of the OIQ and Order-In-Appeal. It should also_be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, under Major Head of Account.
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The revision ag%]ica’don shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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case,if the order covers variousnumbers of order- in Ori al, fee for each O.1.O. should be paid in the aforesaid
manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the
Cenrtl:ral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.
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One copy of application or O.I.O. as the case ma: be, and the order of the adjudmau.nglauthonty shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Sc edule-I in terms of the Court Fee Act,1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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3 an%.ar o
:: ORDER-IN-APPEAL ::

M/s. Ghanshyambhai Narshibhai Ghumaliya, Pipavadi, Near Takshila
School, Mahendranagar, Morbi Gujarat-363642 (hereinafter referred to as
“Appellant”) has filed present Appeal against Order-in-Original (OIO) No.
68/TSN/AC/2022-23 dated 29.12.2022/ date of issue 06.01.2023 (hereinafter
referred to as ‘impugned order’) passed by the Assistant Commissioner,
Central GST, Division- Morbi-II (hereinafter referred to as ‘adjudicating

authority’).

The facts of the case, in brief, are that the Income Tax Department
provided data/ details of various Income Tax payers, who in their Income Tax
Returns for financial year 2016-17 declared to have earned income by
providing services classified under various service sectors like contractors, I.T.
enabled services, Professionals, Software Development, Commission Agent
etc. The Income Tax Department also provided data of Form 26AS showing
details of total amount paid/ credited under Section 194C, 194H, 1941 & 194]
of the Income Tax Act, 1961 in respect of various persons which depicted that
such persons had earned income from providing services like contract,
commission or brokerage, renting of movable/ immovable property, Technical
or Professional service etc. The said data also contained the details of the
Appellant who had not obtained Service Tax Registration under the Finance
Act, 1994 (hereinafter referred to as ‘the Act’). The jurisdictional Assistant
Commissioner, vide letter dated 10.08.2020 to the Appellant called for the
information/ documents. No reply/ response was received from the appellant
and the Service Tax was determined on the basis of data/ details provided by
the Income Tax department and culminated into Show Cause Notice dated
13.10.2021 invoking extended period of 5 years proposing to demand Service
Tax of Rs. 1,94,306/-, including all cesses under Section 73(1) of the Finance
Act, 1994 (hereinafter referred to as ‘the Act’) with interest under Section 75
of the Act, and proposing to impose penalty under Section 77(1)(), 77(2), 77
(1)(c) and Section 78 of the Act.

The adjudicating authority vide the impugned order confirmed Service Tax
demand of Rs. 1,94,306/- under Section 73(1) invoking extended period of 5
years along with interest under Section 75 of the Act. The adjudicating
authority-imposed penalties of Rs. 10,000/- each under Section 77(1)(a) and
Section 77(2) of the Act. The penalty of Rs. 1,94,306/- was also imposed upon
the Appellant under Secticn 78 of the Act.

/m Appellant has preferred the present appeal on 12.09.2022 on various

grounés mainly as stated below:

G ) _

;ycat/ng authority has erred in confirming demand of Rs. 1,94,306/- under
&
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Section 73(1) of the Act, erred in not allowing the benefit of exemption allowed to
their service being falling under negative list vide Section 66D(p)(i) , erred in demand
of interest u/s 75 of the Act, erred in demanding penalty u/s 77(1)(a), 77(2) and 78

of the Act.
Personal hearing in the matter was held on 11.04.2023 which was

attended by Shri Chandresh Lathigra, Chartered Accountant. Along with
submitting Income Tax return, 26AS, Balance Sheet, Profit & Loss Account,
etc., he submitted that the appellant is an individual transporter other than
Goods Transport Agency, rendering service of transport of salt to M/s Surabhi
Earth Moving (Proprietor Ramesh. L. Patel) and the service is in negative list
and also under Notification NO. 25/2012-ST. He therefore, requested to set

aside the Order-In-Original. He requested to set aside the Order-In-Original.

Appellant has submitted that they are proprietary firm and are engaged in
providing transportation services by road. Appellant has claimed that service
provided by them is covered under the negative list under Section 66D sub

clause (p) and hence, they are not liable to pay Service Tax.

I have carefully examined the show cause notice, impugned order, appeal
memorandum and written submission of the Appellant. The issue to be decided
in the present appeal is whether amount reflected in data of Income Tax in

respect of appellant is taxable or otherwise.

Going through the copies of balance sheet and profit & loss account for the
relevant period wherein the amount of Rs. 12,95,374/-, held as taxable in
impugned Order, is shown as Salt transport income on which Service Tax of
Rs. 1,94,306/- is demanded. Further, from the submitted documents viz
invoices of transportation, I find that income of Rs. 12,95,374/- earned by
appellant is towards transportation by road and not providing goods transport
agency and this service as per Section 66D(p)(i) is exempt one and thus,
appellant is not liable to pay Service Tax. Relevant portion of aforementioned

Notification is reproduced hereunder:

“SECTION 66D. Negative list of services.—
The negative list shall comprise of the following services, namely: —
(a)
(b)

(p) services by way of transportation of goods—
(i) by road except the services of—

(A) a goods transportation agency, or
(B) a courier agency;”

9. Therefore, in view of above, I find that the appellant, providing exempt
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10. I, therefore, set aside the confirmation of Service Tax demand. Since, the
demand is set aside, recovery of interest under Section 75 and imposition of

penalty under Section 77 and 78 are also required to be set aside and I order
accordingly.

11.In view of the above discussion and findings, I set aside the impugned

order and allow the appeal.

12. 3dreIehdT SaRT gof &I 1S 3TdTel T TAIeRT FTRIFT alish & fohar ST & |
12. The appeal filed by Appellant is disposed off as above.
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(Shiv Pratap Singh)
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Morbi Gujarat-363642.
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