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i T I AYH/ HYE AGH/ IULTH/ qETAF YT, Frald STATR Yo/ AATHT/TE] TERATHT,

TSHIT | AT/ T RT IUeriea s o sweer & g /
Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

T FrfterhatassaaT<t 7 917 & 74T /Name&Address of theAppellant&Respondent :-
M/s. Navinbhai Virjibhai Poriya, 401, Shital Apartment, GopalNagar, Main
Road, Opp:- Sagar School,Rajkot-360001.
= Fae(erdten) & = Fr$ =afn Raffee % & sogs witwrd / STFErFoT 3 wwer srdfier a9 < whar 21/
Q’xg person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following

(A4) I o T SeTe o T FATH Afiefia =rarfae & g srfier, ity 3oz e sfdfiaw 1944 € a1 358 ¥ stta
wd faw sferfaw, 1994 # ey 86  sionfa PwferfRr+ar g it o a2 1/
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-

(@) FATHTT geaieT § grafoaa @it wrer €T o, FET STe ok UF AaT e =i £ @ @, = it 7 2,
e Fe XA, 7% fRwelt, Y fit Jt =mlRw v
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New

. Delhi in all matters relating to classification and valuation.

(id) I I 1(a) & FaTq T srefiedt F sremar A at srfiet dar gpo, Fe Seure e U JArT et =i (Ree)f
aftrr eftm e, e @, agameht waw st srgaaTaTe- 3¢o 0 L FT FT AT W/
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 24 Floor,
BhaumaliBhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above

(i) srfteita =TaTfereer & awer fier Teqa F F (oY Fsg IqTE o (rden)Rawmastt, 2001, ¥ Raw 6 F savta Rutfia ooy
I EA-3 T 9 SfAat # & far Ay 91 | 398 & 77 § S U 977 F 97, gt 9eare ge i AT ST F /i 8 e
AT JHTAT, FIQ 5 TG T IGY F7,5 AT@ TIC 4T 50 ATG TIC a6 9=r 50 1@ &9 & Jf2F g 9 F9er: 1,000/~ w0, 5,000/
&9 3rrar 10,000/ - &9 7 FRufia s o it oft dow w81 Ruifa qoF 1 g, gafia st =marfadon § arar %
FgraF AR F a9 § fanft oft arfors e ¥ &% g ol Taifhg 3% g gry (3547 S 1Ry | Sl e &7 e, %
T IH ATET H FAT ATQY gl GETea Sieqq =Tamiaas<er 7 arar R & | S ey (% Af€T) & Ny arae=-a F ara 500/-
Fqq 1 FRutfa e s Far e |/
The a}a)j)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one which_ at least should be
accompanied | y a ee of  Rs. 1,000/- Rs.5000/-, Rs.10,000/- where = amount of
dutydemand /interest/penalty/refund is 11.1thq 5 1ac., 5 Lac to 50 Lad and above 50 Lac respectively in the form
of crossed bank draft in favgur of Asst. Registrar of branch of any nominated public_sector bank of the place
where the bench of any nominated lplxubhc sector bank of the fplace where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.

(B) srdieftr =ranfaor ¥ awer sefiw, faw stfafam, 199446t amr 86(1) ¥ siavta famse Ramareh, 1994, ¥ faw 9(1) ¥ Tva

FRuffa o= S.T.-5% =< wfadt § it 91 g3 vd 39+ a7 S snaer F fFeg ordfier 6t woft g1, seft af g & dom ¢ (I &
T Y AT g J1RT) oK S § F9 & 9 TF T F a7, TG AT h AR ST Y AT S ST T6r S[HiAT, §9 5 o
IT IqH FH,5 AT T9C T 50 ATG €Q_TF AT 50 1@ TC F AUF § q Fwer: 1,000/~ w9¥, 5,000/~ ¥ t@aw 10,000/ -

i gfa = SRELCUES] , Gafaq srdiefg =rarfaesor it F T FIHET
e T e e e .y Tk srlnai b o
STET G AT =TT T e fuq § | S A1eer (8 #(EY) F (A draaq-7 & 619 500/~ w9Q H7 el e 5611
FHLCAT GIT 1/

al under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
Elzgggglphcate in Form S.T.(S)as prescribed under Rule 9(1) of the Service al))c Rules, 1994, and Shall be
ccompanied by a copy of the order appealed against (one of which shall be certified ccg)g and _should_be
ccompanied by a fees'of Rs. 1000/- where the amount of service tax & interest demande penalty levied of
s. 5 fakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
an five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
manded & penalty levied is more than Lakhs rupees, in the form of crossed bank draft in favour of the
sistant Registrar of the bench of nominatéd Public Sector Bank of the place where the bench of Tribunal is
tuated. / Application made for grant of stay shall be accompanied by a fe€¢ of Rs.500/-.
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e srfrfr, 10944 &<y 86 Y IT-uTrE (2) U (2A) F saia 3t At Wt arfiw, Farw< Frawarett, 1994, ¥ fRaw 9(2) @
9(2A) ¥ Ted atid T S.T.-7 & &Y o7 &3t T IHF ATF Aq, Fo1T IS oo T Argeh (i), Fla Seqre e arar
qrfce smer 7t girat g9 FY (ITH F UF 9 wwiit S T1RY) SR Sg<h ST SgaE AT HaT ST, Feaid SeaTe e/
JATHT, FT AT ATATIFO T AT T HLA 7 (AT & qrer reer ¥ 9fy oft 7y & oy FeAt gt | /

The appeal under sub section (2) and L(gA) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified

copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excxse / Service Tax to file the appeal before the Appellate Tribunal.

AT 9o, I IeATE Qe UE AT Aoy i (d6e) F iy srfiet ¥ A # hy see g aftfiaw 1944 & g
35T ¥ sreta, ST T wfafyaw, 1994 gy 83 ¥ siwta JarHe F off AT AT 7E &, 7@ e F 9 arfefry shdrwor &
aefier X AT IeATE QER/AAT F AT F 10 TRvera (10%), 5+ #iT OF sptwr et &, v qAtar, s@ e gair e g, w7
AT FRT ST, e 3 5 Ty ¥ sieta 9 R S arelt srifa 3 Ot 77 aie T & e T an
FT IATE Lo T JATHT F AT 7T e 7 o & A onfaer §
(i) g 11 31 3 siavia &9
(i) AT ST Y +ft 7 T afr
(i) Aare T FRmTaet & | 6 % siavta 37 @
- g9 7 ¥ 7@ uTa ¥ yEwe G (6 2) afuftaw 2014 F o & of Bt anfiefir iRl & g e
T AT E e T A T R/
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on p:lyment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
ii1) amount &ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not igplg‘r to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

TR GCHR Eicco

Revision application to Government of India: ) )

T A Y TTOEVTATIT (At qrae F,5407 IS o AuAaw, 1994 Fi arar 35EE ¥ TYHILGS F AquaHaT gd,
AT T, T srEe ErE, R warery, v s, Sieft Wi, sftam dw w9, @6 a9, 7% fR==f-110001, Fr fEFaT
ST |

A revision /%pplicaﬁon lies to the Under Secret to the Government of India, Revision Application Unit,
MlnlST_liY of Finance, Degartment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:

T T T T T e R T R
ST g & AT & ThETT 5 #H/

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

m%mﬁm‘?trgmhﬁﬁﬂm@m%ﬁﬁﬁwﬁmﬁmthﬁniﬁ‘mmm%gz(ﬂ%z)%mﬁﬁ,
ST TR F arex e Ty I & Fr Rt i i/

In case of rebate of duty of excise on goods_exported to any country or territory outside India of on excisable
material used in the mat%ufacture of th% goods)ivghich are exgorted ttgy any countr?’ or territory outside India.

Tf¥ IS Qe T AT 5T f&3A7 9 ¥ AT, T AT =1 7o FRata a8
In case ofl:gods expor?e:g outside India export to Nepal or Bhutan, Withoutg pzéyment of duty.

?&mm%m F F s e @ FREw vd 3 AR yragEt R E IR R G
srrg?ﬁ(anﬁ?«r)%mgaﬁg(wﬁqxwg‘@ﬁmws%m%#ﬁmﬁamqﬁﬁ%vma&ﬁ%m

T R

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

T AT Y 3 AT IO g EA-8 ¥, S £ ¥y Ieare oo (erfien)frammat, 2001, F w9 F swia AfRfEE E, @
ATSET 3 HATIT %3% sierter Y ST ATIRT | SUKE AET F AT G A2 7 i e 7 QY whoat gew fit wrht FRY a7
2t F=IT IS LoF 1944 # &T<r 35-EE ¥ agd Metia e $ st F qreg ¥ 9 9% TR-6 F iy wery it vt

%ul%qn

The ab/ove aplplication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be g})pealed against is
Ccommunicated and shall be accompanied by two_copies each of the OIQ and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescri ed under Section 35-

EE of CEA, 1944, under Major Head of Account.

LTS A F /T et s 7 sreraeft it st |

a-{mw;rmﬁm mmm@%ﬁmmw-mwm ST 3% 7fR F0 W TF 91§97 F SITET 8F 91 §99
1000 -/ =T SrarT faa Sy

The revision ag%lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac. )

T = arer ¥ 5 Y SNIGT T FATAL & AL TAT g WL F AT = v ,ww%ﬁmmaﬁmmm%@%
sfy %m@mﬁaﬁ%ﬁqm&uﬁwﬂ%m# qmm TTHIC FT TF A, (a1 ATar |/§E
case,if the order covers variousnumbers of order- in Or1§ma1, fee for each O.1.0. should be paid in the aforesaid
manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the
Cenﬁ:ral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.

TITEART e g AffEw, 1975, F agEet-l F 9gE g ke 0 * e f iy o Ruifa 6.50 w9 &
|

AT ek fefhe T g 6 B :
One copy of application or O.I.O. as the case may be, and the order of the adJudlcatmglauthonty shall bear a
court feé stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended.

HT 9o, FET IeTE o TE AT ety s (F Rf) o, 1982 ¥ aftte o s et wmet S
gfenferg F37 arer fAawT $t 3 oft e arsiva FFarsmar e / ) ) )
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

3Ig i I ;’r@ e For ¥ dEfda =es, ey sk Tdiwar et F g, seferdt fewftr d=aree
www.cbec.gov.in 1

For the elaborate, detailed and latest provisions relating to filing of appeal to the hi; appellate authority, the
appellant may refer to the Departmental website www.c ec.gov.%n PP B Rppelas Raihanty
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:: ORDER-IN-APPEAL ::

Appeal No: GAPPL/COM/STP/1452/2023

M/s. Navinbhai Virjibhai Poriya, 401 - Shital Apartment, Gopal Nagar Main

Road, Opp. Sagar School, Rajkot 360001 (hereinafter referred to as “Appellant”)

has filed present Appeal against Order-in-Original (OIO) No. 393/D/AC/2021-
22(hereinafter referred to as ‘impugned order’) passed by the Assistant

2% _ Commissioner, Central GST, Division-I Rajkot (hereinafter referred to as

‘adjudicating authority’).

2 The facts of the case, in brief, are that Income Tax Department provided
data/ details of various Income Tax payers, who in their Form 26AS for financial
year 2016-17 declared to have earned income by providing services classified
under various service sectors. The jurisdictional division office called for the
information/ documents. No reply/ response was received from the Appellant.
and in absence of any detail/information/documents from the appellant, for
quantification of taxable value, no option was left but to invoke the provision of
Section 72 of the Finance Act, 1994 i.e. “Best Judgement Assessment” to
determine the amount to be demanded. The amount demanding the Service Tax
was determined on the basis of data/ details provided by the Income Tax
department and culminated into Show Cause Notice dated 06.10.2021 invoking
extended period of 5 years proposing to demand Service Tax of Rs. 7,45,253/-,
including all cesses under Section 73(1) of the Finance Act, 1994 (hereinafter
referred to as ‘the Act’) with interest under Section 75 of the Act, and proposing
to impose penalty under Section 77(1)(a), 77(2), 77(1)(c) and Section 78 of the
Act.

3. The adjudicating auchority vide the impugned order confirmed Service Tax
demand of Rs. 7,45,253/- under Section 73(1) invoking extended period of 5
years along with interest under Section 75 of the Act. The adjudicating authority-
imposed penalties of Rs. 10,000/- under Section 77(1)(a), 77(1)(c) and Section
77(2) of the Act. The penalty of Rs. 7,45,253/- was also imposed upon the
Appellant under Section 78 of the Act.

4, The Appellant has preferred the present appeal on 03.04.2023 on various

grounds mainly as stated below:

The adjudicating authority has wrongly confirmed demand of Service Tax of
Rs. 7,45,253/- under Section 73(1) of the Act, erred in valuation of taxable
Services, erred in not allowing the benefit of Notification No. 25/2012 dated
20.06.2012, erred in demand of interest u/s 75 of the Act, erred in
demanding penalty u/s 77(1)(a), 77(1)(c), 77(2) and 78 of the Act.

5 Personal hearing in the matter was held on 02.05.2023 which was

Tattended Shri Bhaskar Joshi, Advocate, wherein he submitted that the appellant -
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residential unit under 2(two) firms, which are eligible for exemption and
abatement. Appellant is willing to discharge tax liability on redetermined amount

after abatement. He also requested to take lenient view in respect of penalty.

6. Appellant in his written submissions has submitted they are engaged in
business of work construction services and from the value of Rs. 49,68,352/-
considered as taxable in Order-In-Original, they had provided work construction
services under his proprietary firm M/s Shanti Enterprise of value Rs. 21,16,561/-
and provided residential house construction service in his proprietary firm M/s
Shanti construction Rs. 28,51,791/-. Appellant has submitted that they had
provided construction services for a single residential unit and the service is
exempted under Notification No. 25/2012 dated 20.06.2012 Sr. No. 14(b).
Appellant has further submitted that they are ready to pay Service Tax on service
of work contract service provided by his firm M/s Shanti Enterprise and they are

eligible for 60% abatement on value of service.

2 I have carefully examined the show cause notice, impugned order, appeal
memorandum and written submission of the Appellant. Adjudicating authority has
calculated the taxable income as Rs. 49,68,352/- this amount consists of two
parts i) Rs.28,51,791/- (value of service provided for construction of single
residential units) and ii) Rs. 21,16,561/- ( value of work contract service
provided). Service Tax quantified on value of Rs. 49,68,352/- comes to Rs.
7,45,253/-. The issue to be decided in the present appeal is whether amount of
Rs. 49,68,352/- (Rs.28,51,791/- + Rs. 21,16,561/-) reflected as taxable value in

impugned order are taxable or otherwise.

8. Regarding amount of Rs. 28,51,791/- i.e. income earned through providing
service of construction of single residential units, appellant, vide their written
submission, has provided reconciliation statement, copies of work orders, Audit
reports etc., in support of their claim considering the work contract as exempted
as per entry No. 14(b) of Mega Exemption Notification No. 25/2012 dated
20.06.2012. Relevant portion of Notification No. 25/212 is given hereunder:

14. Services by way of construction, erection, commissioning, or installation of original
works pertaining to,-

(a) ....;

(b) a single residential unit otherwise than as a part of a residential complex;”

8.1 Going through the submitted documents viz. profit & loss account, relevant
ledger, work order and invoices thereof, I am of the considered view that value of
service provided as construction of residential units isfalling under the Entry No.
14(b) of Mega Exemption Notification No. 25/2012 dated 20.06.2012 and are
exempt from Service Tax. As such, the demand of Service Tax on value of service
of Rs. 28,51,791/-, is not sustainable and consequently the interest and penalty
on it also is not sustainable. Accordingly, I drop the demand of Service Tax on .
value of Rs. 28,51,791/-.
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Appeal No: GAPPL/COM/STP/1452/2023

8.2 Regarding income earned through providing service of work contract
service amounting to Rs. 21,16,561-, appellant in his written submission has
submitted that they agree to pay Service Tax on it. When compared the
documentary evidences produced by the appellant viz. Form 26AS, Profit & loss
Account, ledger of work contract income, I find that amount is work contract
income being taxable and abatement is to be deducted to arrive at net taxable

" amount. Detail of calculation thereof is given hereunder:

Particulars Amount (Rs.)
Taxable-As per Work contract services 2116561
Re-determined value as per Valuation Rules (after deducting 846625
60% abatement).
Service Tax payable on redetermined value/ Net taxable value 126994

9. Accordingly, as per the worksheet shown above, the service tax liability is

determined at Rs.1,26,994/- on the basis of relevant financial records/
documents. I uphold charging of interest under Section 75 of the Finance Act,
1994, on redetermined tax amount of Rs. 1,26,994/-. 1 also uphold penalty of Rs.
1,26,994/- under Section 78 of the Finance Act, 1994. However, I extend option
of 25% reduced penalty as per second proviso to the Section 78(1) of the Act,
subject to the conditions specified therein such as tax, interest and penalty being
paid within 30 days of receipt of this order. Further, in view of the facts and
circumstances, I impose reduced penalty of Rs. 2,000/- each under Section
77(1)(a),77(1)(c) & 77(2) instead of maximum prescribed penalty of Rs.

10,000/- under each of these sections imposed by the adjudicating authority.

10. In view of above, the impugned order dated 01.04.2022 is modified as

above.

11, syfererdt gr ast ot T it o foeT Sulieh @l & R ST @ |
11. The appeal filed by Appellant is disposed off as above.

=Taa [ Attested &'ﬂ/
1 ,r S/’g
(Rra wam R¥w)
(Shiv Pratap Singh)
SMgad (srdie)
Commissioner (Appeals)
By R.P.A.D.
00; qarH,
M/s. Navinbhai Virjibhai Poriya, e Ay, dREHRE TR,

401 - Shital Apartment, Gopal Nagar Main Road,
Opp. Sagar School, Rajkot, Gujarat -360001.

401- Sfiae SUrede, MUeR A5 TS,
IR THd P A, I6DIe, ORI - 360001 |
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