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Passed by Shri Shiv Pratap Singh, Commissioner. (Appeals), Rajkot.
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

Fftershai&yfaardr &7 719 Td 9aT /Name & Address of the Appellant & Respondent :-

M/s. Najarudin Amibhai Badi, C/O Zahid A Gadhvara, 29 Masayakahi
Chamber, Green Chowk, Wankaner Dist Morbi. Gujarat

o smeer(erdien) & =¥ #rE saftn PRafei 70% § sugw wisrd / s F awer e 1T FT a6t =/
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 i
olp Bxe Finance Act, 1994 an appeal lies to:Pp ¢ SRS Reeen 55

Feffaaor geaie ¥ gt avft Ay FT OoF, F= F Td o A
awt%omﬁﬁ‘r,ﬁﬁm i I Wﬁwﬁwwﬁ?ﬁwmﬁrﬁwﬁﬁwtﬁaﬁwmaz,

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K.

Delhllljn all matters relating to classification and valuatigll?l. e ook e
IIAH,

aferq =g . JodiT qr, SguTel WA sraTat SgHeTEre- 3¢ ST

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2dFloor, B i
Bhawan, Asar\%la Ahmedabad-380016in case of appeals other %n as mglntioneci in para-) ?(a) abox/?eor Baumal

arfiefta =raTfesT % IfieT e FA %él;:m 5 fRgumasft, 200 ,%W6%ﬁﬁrﬁuﬁﬁ§ ™
mEA—3ﬁmﬁ%F§ﬁ%mmwr%ﬁqﬁﬁ mﬁ;l:ﬁqé )%mgaéﬁggﬁqﬁ , =TS it qhT ﬁ;&qﬂm
fer & G A
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The ag})ea.l to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of

Central Excise {A&)d)eal) Rules, 2001 and shall be accompanied against one which at least should be accompanied

by a fee of Rs. 0/- Rs.5000/-, Rs.10,000/- where amount of duty demand{mteres.t/ enalty/refund is upto 5

Lac., 5 Lac to 50 Lac¢ and above 50 Lac respectlve'l:ﬁm the form of crossed b draft in favour of Asst. Registrar

of branch of any nominated public sector bank of the place where the bench of any nominated public sector bank

gf th% pla(f:% whg(r)c(:) }rhe bench of the Tribunal is situated. Application made for grant of stay shall be accompanied
y a fee of Rs. -
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The appeal under sub sectign (1) of Section 86 of the Finance Act, 1994, to the A’,}ppcllate Tribunal Shall be filed
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a copy of the order a%pealed against (one of which shall be certified C?Q_ and _ should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demande penalty levied of
Rs. 5 Lakhs orXess Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more

. than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of ‘service tax & interest

€ S ! 1
ssistant Registrar of the bench of nominatéd Public Sector Bank of the place wher7 the bench of Tribunal is

demanded & penalty levied is more than rupees, in the form of crossed bank draft in fayour of the
¥\ituated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.



@

(i)

(€

(i)

(iii)

(iv)

)

(vi)

(D)

(E)

(F)

(©)

-

s sfafaw, 19944t urr 86 Fit Iu-gmxrstt (2) A (24) F stwta @ K T arfier, Fara Fawarh, 1994, F faw 9(2)
T 9 (2A) ¥ Td (iR T S.T.-7 F £ 1 731 T I6% A1 S, FAIT IS [ AT AAH (AT) , Fek g Ieq7 66
BT QT smeer &t wfagt dow w1 (ST ¥ F 9 @i F1few) 3% g g AETE Y FAAT IUTLH, FAIG IcATE
/ AT, T T AT Fr s IS FA & wﬁaﬁaﬁﬂ%ﬁwﬁvﬂwﬁmﬁa‘gm /

he apgeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 g) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy)
and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

T o, FHT IATE o T FATH AT Frfdrwwor (3e) F i srfielt ¥ ey ¥ Fhiw Seure o affiaw 1944 fir oy
35T & Fadta, S Kt fa<fg sfafaam, 1994 framres %wh%wﬁﬁi’%:%éﬁﬂ%%, = Ireer & 9 ardfiefty wrigwwor §
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
(ii1) amount &ayable under Rule 6 of the Cenvat Credit Rules v
- provided further that the provisions of this Section shall not zégplg to the stay aRp].ication and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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Revision application to Government of India:

wﬁﬂ%mwﬁuﬁ%am% JFET IS % JTARaw, 1994 F EE ¥ TIHYqE ¥ faiiaera afe,
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Mim'stxiy
of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-11000
utpélertiSect:1305nB tS)EdE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1]
of Section- ibid:

gfe arer & ey F T §, STgT e et ﬁ»‘é’fvt@gﬁ%w' & YT g7 faef) T FeEr T T
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

A & qre< Rt T AT & & Al FX @ wpEL s it § wyes w3 arer a7 sl v et saare g ¥ ge (Rae) ¥ amner §,
ﬂm%m%ﬁww%ﬁﬁyﬁﬁvﬁ%/ , W , ]
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to"any country or territory outside India.

7fX IaTe Ww%gﬁmm%w,mm 1 71 fRgta R mar g/

In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the'Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

IYAIE e ¥ & wiagt yo7 deqr EA-8 ¥, St Y F=ig geamed o (3rfie) framraeit, 2001, F faw 9 ¥ siwfa RfREr d, <=
S{TS9T & FAYT & F T A AL IYLTH ATAE F ST T ST AT hY & TIATT HeTq it ST
R e N C Sy ST

|
The ab/ove application shall be made in dl%_lplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals), Rules, 2001 within 3 months from the date on which the order sought to be gf)pealed against is
communicated and shall be accompanied by two copies each of the QIO and Order—In;Apé)e . It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE
of CEA, 1944, under Major Head of Account.

TALETOT STAEA & T T Qreh T 3raraft i STt I )
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The rev1/sion a licatio?l-rghall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less ang ]l)?s. 1000/- where the amount involved is more than Rupees One Lac.

bl JUTAL & &Y TedT F , ST &7 & TR FH T *
gﬁm&,‘;ﬁ fﬁ?&rﬁggm u‘uﬂ%ﬁ% ﬁm%?&%? HET th;“rr @% w‘% /In tgie,'
the order covers variousnumbers of order- in Original, fee for each O.1.0. should be paid in the aforesaid manner,

notwithstanding the fact that the one appeal to the Appellant Tribunal or. the one application to the Central Govt.
As the case ma_{$ be, is filled to avoid sc%%toria work Ix)tpexcising Rs. 1 lakh fee of Rsl?pIOO/— for each.

uﬂ% e FfAfRa®, 1975, F AggEt-1 ¥ a1 qof 9T UF &7 sreer i afa o Ruffa 6. 50 w07 7 =y
sga' Gy |

ne copy of application or O.1.O. as_the case ma%be, and the order of the adjudicatinglauﬂwrity shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended.

m?«ﬂ%?ﬁﬁ%ﬂ@m (w18 fafer) frammeett, 1982 # aftta wa sy dafa et &1

Attention is also invited to the rules covering these a{1d other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

wmmﬁﬁ_mmamm, forega sk wimaw yragEr F o, srfemff fRywmwfte e
www.cbec.gov.in FT 3@ ? %l({ . . . . )

For the elaborate, detailed and latest {zrovxsmns relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.c ec.gov.in




Appeal No: GAPPL/COM/STP/882/2023
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:: ORDER-IN-APPEAL ::

M/s. Nazarudn Amibhai Badi, C/o Zahid A Gadhvara, 29 Masaykahi Chambers,
Green Chowk, Wankaner, District - Morbi Gujarat-363621 (hereinafter referred to as
“Appellant”) has filed present Appeal against Order-in-Original (OIO) No.
'187/D/2022-23 (hereinafter referred to as ‘impugned order’) passed by the Assistant

Commissioner, Central GST, Division Morbi-I Rajkot (hereinafter referred to as
‘adjudicating authority’).

2. The facts of the case, in brief, are that Income Tax Department provided data/
details of various Income Tax payers, who in their Form 26AS for financial year
2015-16 declared to have earned income by providing services classified under
various service sectors. The jurisdictional division office called for the information/
documents. No reply/ response was received from the Appellant and in absence of
any detail/information/documents from the appellant, for quantification of taxable
value, no option was left but to invoke the provision of Section 72 of the Finance Act,
1994 i.e. “Best Judgement Assessment” to determine the amount to be demanded.
The amount demanding the Service Tax was determined on the basis of data/ details
provided by the Income Tax department and culminated into Show Cause Notice
dated 30.12.2020 invoking extended period of 5 years proposing to demand Service
Tax of Rs. 1,66,183/-, including all cesses under Section 73(1) of the Finance Act,
1994 (hereinafter referred to as ‘the Act’) with interest under Section 75 of the Act,
and proposing to impose penalty under Section 77(1)(a), 77(2), 77(1)(c) and Section
78 of the Act.

3. The adjudicating authority vide the impugned order confirmed Service Tax
demand of Rs. 1,66,183/- under Section 73(1) invoking extended period of 5 years
along with interest under Section 75 of the Act. The adjudicating authority-imposed
penalties of Rs. 10,000/- under Section 77(1)(a), 77(1)(c) and Section 77(2) of the
Act. The penalty of Rs. 1,66,183/- was also imposed upon the Appellant under
Section 78 of the Act.

4, The Appellant has preferred the present appeal on 20.02.2023 on various
grounds mainly as stated below:
The adjudicating authority has wrongly confirmed demand of Service Tax of
Rs. 1,66, 183/- under Section 73(1) of the Act, erred in valuation of taxable

Services, erred in not allowing the benefit of Notification No. 25/2012 dated
20.06.2012, erred in demand of interest u/s 75 of the Act, erred in
demand/ng penalty u/s 77(1)(a), 77(1)(c), 77(2) and 78 of the Act.

5: Personal hearing in the matter was held on 02.05.2023 which was attended
Shri Bhaskar Joshi, Advocate, wherein he submitted that the appellant provided
service under Government Micro Irrigation Scheme (MIS) of Gujarat Green

Revolution Company Ltd., through Finolex Plasson Industries Pvt Ltd. The same is

fam~exempted vide Sr. No. 12(f) of Notification No. 25/2012-ST. He requested to set

.."-.. 2

ide the Order-In-Original.
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6. Appellant has submitted that appellant has provided service und;r
Government ‘Micro Irrigation Scheme’ (MIS) for Gujarat Green Revolution corhpany
Limited and work order to our Manufacturing irrigation material M/s Finolex Plasson
Industries Private Limited to installation of irrigation laying down to farmer in his
farm. They had provided service on dealer bases service in our area and provided
service to lay down irrigation installation farmer. They had earned commission from
their manufacturer to lay down of irrigation work as per their work order provided by
Gujarat Green Revolution company Limited. Service provided by appellant is under
exemption Notification No. 25/2012-ST dated 20.06.2012 at Sr. No. 12(d) as
appellant has earned income for fitting out & installation of irrigation pipeline under
Government Micro Irrigation Scheme. Further appellant submitted that in other
situation they had provided services of Rs. 62,181/- in F.Y. 2014-15 and therefore
they eligible for benefit of threshold limit of Rs. 10 Lakhs in successive year i.e. F.Y.
2015-16.

Zs I have carefully examined the show cause notice, impugned order, appeal
memorandum and written submission of the Appellart. Adjudicating authority has
calculated the taxable income as Rs. 11,46,091/- this amount consists of commission
income. Service Tax quantified on value of Rs. 11,46,091/- comes to Rs. 1,66,183/-.
The issue to be decided in the present appeal is whether amount of Rs. 11,46,091/-

reflected as taxable value in impugned order are taxable or otherwise.

From the submitted documents viz. Income Tax return, Form 26AS and
invoices thereof, I observed that appellant has provided service of value amounting
to Rs. 11,46,091/- to two firms, details of service provided is given hereunder:

Table - ‘A’
SE. Income received from | Income received under | Amount received
No. | (M/s) section of Income Tax (Rs.)
il Harvel Agua India Pvt. 194H 48,551
Ltd
25 Finolex Plasson 194H 9,75,118
Industries Pvt. Ltd
194C 1,22,422
Total 11,46,091

7.2 From the above calculation, category of income received by the appellant is
clarified. Description of sections under which income received by the appellant is
given hereunder:

Table - 'B’

Tax Deduction at the Source (TDS) on commission or brokerage by a resident
individual.

194H

194C | Tax Deduction at the Source (TDS) on sum received from contract with the

sub-contractor for carrying out, or for the supply of labor for carrying out, the |
whole or any part of the work undertaken by the contractor or for supplying
whether wholly or partly any labor which the contractor has undertaken to

supply
@/
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*7.3  As per description of category of .services provided by the appellant in
pursuance of Table ‘A’ & '‘B” above, it is seen:

i)income received under section 194H is commission received by a commission

broker who receives payment for the number of trades they execute for clients.

ii) income received under 194C is sum received from contract with the sub-contractor
for carrying out part or whole of work or for the supply of labor.

7.4 From going through the documents viz. 26AS, work order, quotation
summary of receipts, I find that appellant has earned income from providing services
fa'lling under Section 194C & 194H. Service provided by the appellant by way of
carrying out sub contract of contract towards installation/ fitting out of irrigation
pipelines (income falling under Section 194C of Income Tax Act) is falling under the
exempt category as per Enfry 12(d) of Mega Exemption Notification No. 25/2012-ST
dated 20.06.2012, relevant portion of Entry No.12(d) of said Notification is
reproduced hereunder:

, 12. Services provided to the Government, a local authority or a governmental authority by

way of construction, erection, commissioning, installation, completion, fitting out, repair,
maintenance, renovation, or alteration of —

(1 —_— ;
(C) o 7

(d) canal, dam or other irrigation works;

7.5 In view of above discussion and Table ‘A’ & ‘B’ given above, bifurcation of

income received through service provided is given hereunder:

Table - 'C’
Particulars-of Income received as Income | Amount Whether taxable / exempted
under involved (Rs.) as per relevant Rules/Act
Section
of
. Income
Tax
Commission or brokerage for trade/ 194H 10,23,669 Taxable
sales
Consideration for carrying out sub | 194C 1,22,422 Exempted as per Eptry No.
contract of contract towards installation/ 12(d) of Notification No.
fitting out of irrigation pipelines For 25/2012 dated 20.06.2012
service supplied as through supply of
service
Total 11,46,091

7.6  Going through the documents for F.Y. 2014-15 viz. 26AS, Income Tax return,
profit & loss account, I find that appellant has earned income less than threshold
limit of Rs. 10 Lakhs. Therefore, benefit of threshold limit as per Notification No.
33/2012-ST dated 20.06.2012, is available to appellant in succussive F.Y. i.e. In
2015-16 .(relevant period).

- T, 7  To arrive at net taxable value and payable service Tax amount, after allowing
SIS
S

/"'r TR :\\@g efit of threshold limit of Rs. 10 Lakhs, calculation is as under:
%

g3 4
1 m/

X o 4
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Particulars . Amount (Rs.)

Taxable value as per impugned Order 11,46,091/-

Taxable value after deducting exempted services 10,23,669/-
(11,46,091-1,22,422= 10,23,669)

Net taxable value after allowing threshold limit of Rs. 10 23,669/-
Lakhs (10,23,669-10,00,000 = 23,669)

Applicable Service Tax on net taxable value (14.5% of 3,432/~
23,669 =) ‘

7.7  Accordingly, as per the worksheet shown above, the service tax liability is
determined at Rs.3,432/- on the basis of relevant financial records/ documents. I
uphold charging of interest under Section 75 of the Finance Act, 1994, on
redetermined tax amount of Rs. 3,432/-. I also uphold penalty of Rs. 3,432/- under
Section 78 of the Finance Act, 1994. However, I extend option of 25% reduced
penalty as per second proviso to the Section 78(1) of the Act, subject to the
conditions specified therein such as tax, interest and penalty being paid within 30
days of receipt of this order. Further, in view of the facts and circumstances, 1
impose reduced penalty of Rs. 2,000/- each under Section 77(1)(a),77(1)(c) & 77(2)
instead of maximum prescribed penalty of Rs. 10,000/- under each of these sections

imposed by the adjudicating authority.

8. In view of above, the impugned order dated 09.12.2022 is modified as above.

9.  3TdicTeRal gRT &St ohT TS ST T TSR Suh o & R ST |
9. The appeal filed by Appellant is disposed off as above.

Wﬁai’,ﬁ‘nﬁ 2eted % ,
e . =
= (Rra amg )
(Shiv Pratap Singh)
ST (37dten)
Commissioner (Appeals)
By R.P.A.D. Appeals, Raj
To, qard,

M/s. Nazarudn Amibhai Badi, C/o Zahid A B e HHS a1
Gadhvara, 29 Masaykahi Chambers, Green C/o WIfge T TeaRT, 29 TurdTel Jad, i

Chowk, Wankaner, District-Morbi, qF PR Rrewr - A ORI - 363621 |
Gujarat-363621 . ' '
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