ATION AR (M) T FEATAT, T T YT FGEA FA 1T TS Lo
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MARKET fediw oo, st q@ & war / 20 Floor, GST Bhavan,

O/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

¥\ %19 T AT,  /Race Course Ring Road,

TSI / Rajkot — 360 001
Tele Fax No. 0281 —2477952/2441142Email: commrappl3-cexamd@nic.in

redeud. gry :- DIN- 20230664SX0000333FA3-
F arfier / wrgerEEAT/ HASTRITE / Rei=/
Appeal /File No. OIO No. . Date
GAPPL/COM/STP/818/2023 263/DC/RD/2022-23 16-12-2022
g e sreer §ear(Order-In-Appeal No.):
RAJ-EXCUS-000-APP-136-2023
arer FT A7 / ST A T AT /
Date of Order: 30.05.2023 Date of issue: 01.06.2023
$t R wag Rig, sgw (edieq), Ieidie gR1 uiRkd /
” Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.

T YT SATYTH/ WY MYH/ IINYH/ TEIAH AYTH, Heald ITTE [/ FATHL/Te] TaaaATae,
T9hIE / FATHARIT / Tieftam) gra Sutiad ST 9 smeer & giom: /
Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

q FfEFaigfaardt &1 9T/ T 9a1 /Name & Address of the Appellant & Respondent :-

M/s. Prakash Valjibhai Pokiya, 2 Bhojraj, Para/ Nr Chabutra/Gondal/Gondal,
Gondal-360311. Gujarat

=9 e (Erdten) ¥ sfa A st fafofag ads § AT/ STFRreReor & |Her i STAT T qhaT g1/

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

Al oy = F _, T v UF qaThY STdIelig =amarierser % wiY erfier, Feiiar Sure g srfarf?aw |, 1944 it =y 35B % st
B T S e T e

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
otp 8’16 Finance Act, 1994 an appeal lies to:-

EUiERU K R IE T aft T T , HIT INUTEA oF T qaraT ety =rrarfaser t {9y s, = s+ 7 2,
BLNA Sifhurdh it UL S s

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New

” Delhi in all matters relating to classification and valuation.
v (i) ITAH 1(a) & arftelt ¥ arerrar Ay wft arfie T oo, TR ITE ¢ i JaTeh ardtelt =TT (Ree) f
gfary &= (az,%mﬁmmmm-acoﬁﬁﬁw%ﬁ ql—j (

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 274 Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above

(iii) :

srdtefta =TT % Ay A T qd F 5 %#l;wz 5 [RREIEC]S 2001,%%6%%?3%@1’% T

mm—sﬁwwﬁﬁﬁﬁ%mmm@ﬁqﬁﬁ m%;‘lﬁﬁ( %mmgws £ [fT |, =T i [T ﬁ;r«qnm
AT AT IHY FH,5 AT FIC T 50 FT@ TYY T 74AT 50 1@ I9C arfaiﬁ_i]a‘T

AT AT, TAC S5 FHAY: 1,000/ F9F, 5,000/~
m% 00/- 9 FT {7 STHT_ S T i HX) TR e 1 X srmnmrrﬁlwwﬁs. *F
s e S5 R e e B B SR w st AT AT
Weﬂ@i%jg%ﬂgfﬁ%%%ﬁﬁsm%gfwwﬁ (® H1ET) lﬁ'qatra'ﬂ—qsr%m 500/~
T HT [ STHT AT BT 1/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of

Central Excise {A&?eal) Rules, 2001 and shall be accompanied against one which at least should be accompanied

by a fee of Rs. 0/- Rs.5000/-, Rs.10,000/- where amount of duty demand{mteres,t/%enalty/ refund is upto 5

Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed b draft in favour of Asst. Registrar

of branch of any nominated public sector bank of the place where the bench of any nominated public sector bank

gf th? pla(f:eR whse(r)%) }he bench of the Tribunal is situated. Application made for grant of stay shall be accompanied
y a fee of Rs. -

(B)

%megmamﬁaﬂﬁnmw%ﬁmgge 1)%%313113@?13%%3?@, 1%%;1,%@1139(%% ;%gg

CLIRS st 3% 9 1% faeg afier Ight gty a7 § g

@nﬁf%%’-ﬁ ) S EAH F T m@@ﬂﬁ%m,Wﬁuﬁ , SATST T /AT 3% ST 14T ,F‘TQ(SW
5 AT ®T 4T 50 m;;-n 50 ATE T H

RIREGH FE A HIN: 1,000/~ 5,000/~ m‘% ,000/-
&%ﬂ( q?;?éﬁam &e@mﬂ% | {9 wwwmqwn%ﬁﬁwmmﬁ@m%q
Wm@@ﬁa/ TR #T STaT (R § | S0 A (R AST) b (7T AAGHA-9 3 qIT 500/~ TG FT (AT e 1
HTAT I

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
in quagruphcate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a copy of the order a%pealed against (one of which shall be certified ctg) ) and _should be
accompanied by a fees of Rs. 1000/- ere the amount of service tax & interest demande penalty 1

Rs. 5 Lakhs or’less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is more than Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominatéd Public Sector Bank of the place where the bench of Tribunal is
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.




()

(i)

(©

(i)

(1)

(iv)

(v)

(vi)

(D)

(E)

(F)

(@)

7 \ﬁ%

‘I‘"

..

forer srfarfagw, 199441 &r 86 T IT-uTTA (2) UF (2A) ¥ siwta & it Wt srfrer, Fare Fawaret, 1994, F fRaw 9(2)
Td 9 (2A) F Tad Aaifd T0 S.T.-7 # & 1 qIt T I8+ A19 A, F 1T IcAE oF J9aT S (AeT) , Fehiq IeaTE P
g aTRE s i gffat dew W (S § gF 7R =i gt T1ey) i Sy SR #graE Sy Agar IUTY, Feaid I
;rﬂﬁw FATHL, T AT =TT F¥ ST 9 FA FT (AQ9r & 1oy 3reer ¥ wi oft qry F derr w4t 1/

e appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 g) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy)
and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

HHT 9, T IS L T AT ety wrfeaor (FRe) F i srfiell F wwer # Ffy geane ok AR fAgw 1944 ¥ arq
35T & sfata, St At fa=fig sftfaam, 1994 # oy 83 ¥ srenfa Famae 3y +ft s Fit 1€ &, =7 sner F wf¥ ardiefig il §
HIT FLI THT IITE Qe /AT FT AT F 10 ﬁm(lo%),mww S w,ﬁmwmam
AT FHT ST, 90 o6 T8 & F S AT (o T 1A SITarq 3 T FUL 7T & TN
FRAIT IS e T FaTH F a7 g v e 7 e mfRe
(i) T 11 S ¥ faiia &
(i1) e T FT +fF T TG ACXA )
(iii) e ST fEwTast F 7w 6 ¥ siaiq 37 @ )
- Fud 7g ¥ 7 oy & wEaw B ("9 2) wfRftaw 2014 F sow & o Y srfiefr srfeerd & wwer Remefs
TR 351 U i I AR ARl %’Pn /
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on péalyment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
1i1) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not gpl}g to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

Revisi ication to Go £ Indi

evision application to Government of India: ) .

gaan?:sr%t ﬁaﬁ?@?rtrm%r JFRIT IS 7% AYRT7,1994 #Y o7 35EE ¥ TUHqLqH & sqiasraT afid,
LIS ,/gﬁmmﬁﬁ,ﬁﬁum,nwf%wr,Wuﬁa,aﬁwﬁqm,mmﬁ,ﬂ%ﬁv—vﬁ—uoom,aﬁﬁm
STET |

A revision apl_s)lication lies to the Under Secretary, to the Government of India, Revision Application Unit, Mim'sniy
of Finance, egartmcnt of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-11000
quertisec%oSI}B 15)}21E of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1]
of Section- ibid: .

Tfe ATer & faedt F T §, Tt gHare T ﬁ»‘é’rw&m %wrnm:r%z*l’q;rm T FILEA AT T
ﬁf&ﬁ@?ﬁgg@ﬁ?ﬁm%ﬁmm R g 'mmgw%m R, FT@T a7 T
RELES AT & hET |

In cagg of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

ST ¥ arex el T am & gl #2 @ v s RfEwtr § vge o /e 91 9 v w0 Sore Oew ¥ ge (Raw) Foam
ST ST % aTg (et g, 41 & &t fAata 6t 4 g1 / ) ) -gz ,
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to'any country or territory outside India.

7T IqT §[oF T AT U fB3AT 9 F qrew, e av 1 A7 Rt e mr )
In case o?:gods expor@g outside India export to Nepal or Bhutan, wit_hout%pa{yment of duty.

Wmﬁﬁsmsﬁﬁ% F oo s EECESEICIERER fafr wraesT F qua ar it T § o O sre

mang?%(mﬁm %mﬁvmq (72 2),1998 #it =T 109 %mgﬁﬁnﬁmmmwmm T
1/

Cre(;rj% of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the

date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

IR AAEA T &1 Iiadr Y97 941 EA-8 H, ST it F19 geagA ﬁ'ﬂ'ﬂﬁ?ﬁ,2001,%ﬁ'¢q9%3gﬁ )
ST F FIATT F 3 %%ﬁw |3qﬁ?ﬁaﬁﬁ%§ﬂr?q\?(-r sgamﬁaarﬁ:‘srﬁa’rsrﬁu"rm ST, ?msg
@WWW%&U‘E 1944 #Ht g=T 35-EE ¥ qga Muffa e €t &Tawl F qreg & 91 9 TR-6 it wid derar 1 1t

|
The above aplplication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be gPpealed against is
communicated and shall be accompanied lc)iy two copies each of the QIO and Order-In-. pé)e . It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE
of CEA, 1944, under Major Head of Account.

QAL A F fj;s@%a ¥ srgrat fit STt
aﬁmm@mawr@ mam@ﬂ?mzow-mwmﬁw% ST 7 7S G0 @ OF A1E ®97 § Sqrer 8 47 w90

1000 -/ T QT 34y )
The rew/sion ag%lication S
Lac or less an

all be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
s. 1000/- where the amount involved is more than Rupees One Lac.

T g ea A il THTIY AT T oT 4 T & %
e N T e P g gy
the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner,

notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt.
As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.

TYTEYIET sgﬁﬁslrfirﬁw 1975, % Y1 3 STETR T M UF T ey Y 9y i< il 6. 50 w0 =1 =g

8@ fetehe &I BT J1Ry
ne copy of application or O.1.O. as the case ma%be, and the order of the adjudicatjnglauthority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended.

@ﬁmgﬁ%m?ﬁ?ﬁwmm;m%) fRaarastt, 1982 ¥ aftta e sy gafoua wra=t #°r

Attention is also invited to the rules coverml§ these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

3Ig e [ aﬁﬁyaﬂ%ﬁm%ﬁdﬁam,ﬁﬁasﬁtaﬁmmﬁ%m,mﬁﬁwﬁtm
www.cbec.gov.in FT 3@ |

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the
ellant may refer to the Departmen?al website www.c ec.gov.%n e gn =k v
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Appeal No: GAPL/COM/STP/818/2023

: Idie Gﬂﬂ'ﬂl %
:: ORDER-IN-APPEAL ::

M/s Prakash Valjibhai Pokiya, 2, Bhorajpara, Near Chabutra, Gondal, Taluka-
District- Rajkot-360311 (hereinafter referred to as appellant) has filed appeal No.
GAPPL/COM/STP/818/2023 against Order-in-Original No. 263/DC/RD/2022-23 dated
16.12.2022 (hereinafter referred to as ‘impugned order’) passed by the Deputy

‘ ;C‘Zo"r]"lmissioner, Central GST, Division Rajkot-II (hereinafter referred to as

‘adjudicating authority’).

2 Facts of the case, in brief, are that as per data received from the Income Tax
department, the appellant appeared to have received various amounts as
consideration for providing taxable service during the period 2016-17. It appeared
that the appellant had not obtained Service tax registration and did not pay servicé
tax. Therefore, a show cause notice dated 08.10.2021 was issued to the appellant
demanding service tax of Rs.2,10,409/- under Section 73(1) and proposing penalties
Q under Sections 77 and 78 of the Finance Act, 1994. The adjudicating authority, by
the impugned order, confirmed the demand of Rs.2,10,409/- along with interest
'u'nd.er Section 75 of the Finance Act 1994 and imposed penalty of Rs.2,10,409/-
under Section 78 of the Finance Act 1994. He also imposed penalties of Rs.10,000/-
under Section 77(1)(a), Rs.10,000/- under Section 77(1)(c) and Rs.10,000/- under
Section 77(2) of the Finance Act, 1994.

3. Being aggrieved, the appellant filed appeal wherein they, inter alia, submitted
that out of total of Rs. 14,02,723/- held taxable in the impugned order, Rs.
11,31,763/- is Truck Rent Income and Income of Rs. 2,70,960/- is for providing

service of job work.

ﬂ 4, Shri Mahendra Bhanderi, Consultant appeared for personal hearing helc

on 01.05.2023. He submitted that the appellant is having two own trucks and
involved in providing transportation service by road. Copies of RC Book, Profit
& Loss Account., Balance Sheet, income Tax return, Form 26AS etc., are
enclosed with the appeal.‘As the service is exempted, he requested to set aside

the Order-In-Original.

5. In the written submission, appellant submitted that from amount of Rs.
14,02,723/-, held as total taxable income in impugned order, i) Rs. 11,311,763/
was received from Truck rent and ii) Rs.2,70,960/- was received from job work

done and being value below threshold limit of Rs. 10 Lakh, exemption is allowed
to them as per Notification NO. 33/2012-ST dated 20.06.2012.

6. I have carefully gone through the facts of the case, the impugned order, the
/@@Wemorandum and written as well as oral submissions made by the Appellants.
7 e M question to be decided in the present appeal is whether the appellant ic
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Appeal No: GAPL/COM/STP/818/2023

‘iable to pay service tax on the work carried out by them.

»

as First contentions raised by the appellant in this appeal is that Rs. 11,31,763/-
was Truck rent income, which is exempt from service tax being falling undervide
entry No. 22(b) of Notification No0.25/2012-ST. The adjudicating authority has
pnassed the impugned order ex-parte as the appellant has not filed any defense
. reply and did not attend the personal hearing. Relevant portion of Entry No.
22(b) of Notification No. 25/2012 is reproduced below:

7.1 Going through the contention of the appellant that service provided by
them is falling under (p)(i) of Section 66D of the Act, relevant portion of sub
sectibn of Section 66D of the Act is reproduced under:

“SECTION 66D. Negative list of services.—
The negative list shall comprise of the following services, namely: —

(@)
(b)

(p) services by way of transportation of goods—
(i) by road except the services of—
(A) a goods transportation agency; or
(B) a courier agency;
(i)[*=*x]
(iii) by inland waterways; “
7.1.1 Therefore, in view of above and supporting documents submitted by
appellant viz. Income Tax Return, 26AS, ledger of transportation income, RC
book of vehicles, etc., I find that the appellant being person providing service
Dy way of transportation of goods by road, being covered under the negative list
and is not liable to pay Service Tax in the instant case. As such, I hold that

demand of service tax is not sustainable.

7.1.2 Thus, the income of Rs. 11,31,763/- is not falling under the purview of
taxable income and therefore, demand of service Tax on Rs. 11,31,763/- is not

sustainable.

7.2.  Amount of remaining income of Rs. 2,70,960/- (Rs. 14,02,723/- ( amount held
as taxable in impugned order) - Rs.11,31,763/-(transportation income) = Rs.
-2,70,960/-) is below threshold limit of Rs. 10 Lakhs. As per provisions of Notification
No. 33/2012-Service Tax dated 20.06.2012, aggregate value of taxable services
below 10 lakhs rupees is exempted from the whole of the Service Tax during a
financial year. Relevant portion of Notification No. 33/2012-ST dated 20.06.2012 is
reproduced below:

NOTIFICATION NO 33/2012-ST, Dated: June 20, 2012
In exercise of the powers conferred by sub-section (1) of section 93 of the Finance Act, 1994

(32 of 1994) (hereinafter referred to as the said Finance Act), and in supersession of the

Government of India in the Ministry of Finance (Department of Revenue) notification No. 6/2005-
Service Tax, dated the 1st March, 2005, published in the Gazette of India, Extraordinary, Part
11, Section 3, Sub-section (i), vide G.S.R. number 140(E), dated the 1st March, 2005, except as
respects things done or omitted to be done before such supersession, the Central Government,
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Appeal No: GAPL/COM/STP/818/2023

being satisfied that it is necessary in the public interest so to do, hereby exempts taxable
services of aggregate value not exceeding ten lakh rupees in any financial year from the whole
of the service tax leviable thereon under section 66B of the said Finance Act:

Explanation.- For the purposes of this notification, -

(A) ... =

(B) "aggregate value" means the sum total of value of taxable services charged in the first
consecutive invoices issued during a financial year but does not include value charged in invoices
issued towards such services which are exempt from whole of service tax leviable thereon under
section 66B of the said Finance Act under any other notification."

7.2.1 Appellant has also submitted financial documents of F.Y. 2015-16 wherein the
income excluding interest income is below threshold limit, Therefore, benefit of
threshold limit as per Notification No. 33/2012-ST dated 20.06.2012 is available to
the taxable amount for the successive Financial Year i.e. 2016-17 (relevant period).
Thus, income of Rs. 2,70,960/- is exempted from levy of Service Tax. Therefore,

demand of Service Tax on this income is not sustainable.

9. I, therefore, set aside the confirmation of Service Tax demand of Rs
2,70,960/-. Since, the demand is set aside, recovery of interest under Section
75 and imposition of penalty under Section 77 and 78 are also required to be

set aside and I order accordingly.

10. In view of the above discussion and findings, I set aside the impugned

order and allow the appeal.

11,  SCi@=dl gRI To &1 18 31t Bl FUeRT SuRied a1 4 fbul SIar g |
11. The appeal filed by the Appellant is disposed off as above.

gaaTfad / Attested

N
d (mau?mm?)

=Y. TraeTen / K. G. SAVLANI (Shiv Pratap Singh)
./ Superintendent g (artﬂﬁ)

HEON '3""7}‘(‘7‘3"{7%—'"‘5}3 Commissioner (Appeals)
CGST Appeals, Rajkot

By R.P.A.D.
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Tied, foree - TS@IT 360311, Gondal, District- Rajkot-360311.
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