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Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

Fftaaat&ufaaTal 1 419 Td 9aT /Name & Address of the Appellant & Respondent :-

M/s. Jignesh Ramjibhai Makwana, 2/Kailash/Laxmi Society,B/h Raj Nagar,
Nana Mova, Rajkot-360004.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in E/e following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Und i
oF Bxe Finance Act, 1994 an appeal lies to:Pp X e T

FefteRaor gegieT & gratrg ot qrae €197 e, FHT +F Td i
m»%omﬁ«—vﬁ,aﬁ e o e ITITE Qe T AT adfiety s f a6, IR =i | 2,

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Pu , N
Delhixl)n all matters relating to classification and valuatigg . sl it

IYLH, 1(a) & et & srerrar QY gt erfiet €T I, TG SIE F TR ey =Tt (freee) i
afr &=y ‘af,%ﬂqﬁwmmm.msﬁﬁwé%? ( )

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal

CESTAT) at, 274 Floor, Bh ali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioneé g e aum

in para- 1(a) above

srftefim %wamwm%m%—dgxwu ( ) Frammastt, 2001, ¥ a9 6 % siq Ryifg Fo
997 EA-3 &1 =< SaaT & g5 (647 9T A11R7 | 574 m%%mm,a‘%mﬁ T FhT |, TS Y FOT 3 T
AT AT, T S5 ATE IT.ITH TH,5 ATE T 4T 50 TG T9Q TF FAAT30 AT I E]zﬁamr: 1,000/- ¥, 5,000/-
TIY 10,Q00/- T4 aﬁmmﬁwﬁmﬁp i Sﬁﬂw, T W@Wﬂﬁag%
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39 qmET EURYSE TATIEHTOT Y QTET {2 & | R AR (R AE)  F (WY Adgq-T7 & a1 500/~
?AQ HT Q[ STHT HTAT gl‘l 1/

The agf)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise fAd)a)eal) Rules, 2001 and shall be accompanied afgamst one which at least should be accompanied
by a fee of Rs. 0/- Rs.5000/-, Rs.10,000/- where amount of duty demand /interest/penalty/refund is upto 5
Lac., 5 Lac to 50 La¢ and above 50 Lac respectlveglm the form of crossed b draft in favour of Asst. Registrar
of branch of any nominated public sector bank of the place where the bench of any nominated public sector

of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied
by a fee of Rs. 500/-.
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Th al der sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed

in zgggl?up}ilgateri?l Form S.T.(S)as prescribed under Rule 9(11) of the Service agt Rules, 1994, and Shall be

secbimpenl2d By ok o the, ghdeF Sppealcy st (e o wiuch ghal be FSn P Pl o
: - where the amount of servic ]

ﬁ%(.:osm ]gaaﬁ% or%e%se??ss%ooos /- where the amount of service tax & interest demanded & penalty levied is more

\than five lakhs but not exceeding Rs. F Lakhs, Rs.10,000/- where the amount of 'service tax & interest

levied than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
gglsl}g&%%d}?%g?seélglrt}éf %ﬁlg béiégocr) nogininated Public Sector Bank of the place where the bench of Tribunal is
gituated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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e appeal under sub section (2) and t&zxA) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescriged under Rule 9 g) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy)
and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

T [, FhT IeuTE Qe U Far snfiefta wrfer (3 F 9f srfiett ¥ wrwer & hiw SeuTe o s 1944 WELY
35T% & e, St i fafig sfafaaw, 1994 i emr 83 %wﬁyﬁamﬁﬁ’r;gﬁﬂi%, T 1A F 9 ardiefia s #
A FIL THT ITITE QL /34T FT AT F 10 wﬁm(lo%),wmw 1 u;%;&w,wmw%aﬁa%,m
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on p:Iyment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, . )
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
ii1) amount rE’ayable under Rule 6 of the Cenvat Credit Rules o
- provided further that the provisions of this Section shall not zégplg to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

Revisi ication t Go t of Indi
evision application to rnment of India: ’ )
waéwgﬁmwﬁa%am%%m Ffaf3aw,1994 #t &7 35EE ¥ EECUEEERIRER
m;‘%t TG AT Soh1e, foey 7T, Wﬁ‘ﬂwﬂg’ﬁﬂﬁw St &7 waw, 998 7, 7% fesit-110001, FT {3t
ST |

A revision a/pls)h'caﬁon lies to the Under Secretary, to the Government of India, Revision Application Unit, Minjstliy
of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-11000
ufné:lerﬁSectéoSnB gts)%E of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1
of Section- ibid: .
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

T % Rt g ar & fRgle = @ v ¥ Rffwtr FF AT I 9 TS T ST Fge (fae) Famer
ST ST 5 AT (T 1 B 2 v AT 21 ) : | S _
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to’any country or territory outside India.

I I g1 T AT Iy @A I F AT, yaver av & ATt Rt fwgr mar 1
In case oflgaoods expor?eg outside India export to Nepal or Bhutan, without%péyment of duty.

3 TR 47 ¥ T 3 Ry o st e T R w5 v st 8 & o 2 1
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Credit of any duty allowed to be utilized towards payment of excise duty on final roducts under the provisions
of this Act o}; théy Rules made there under such ogd}e’}nis qassed by thet}éommissigner (Appeals) on orpafter, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

ITE AMAe $it &Y wiAgT Yo7 Ge1T EA-8 i ST Y FT FeqTed 9w (ardten) e, 2001, ¥ fag 9 ¥ sifa RARfE E, o=
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ﬁ%mmﬁm 1944 ﬁtrm;s—EE%agaﬁufwﬂ%ﬁWwﬁa%wﬁ%wag% 9 TR-6 #t Wi &err ';T'rg

|
The above application shall be made in dl%plicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be gPpealed against is
communicated and shall be accomapuamed l()Iv two copies each of the QIO and Order-Ianpé)e . It should also be
accompanied by a co% of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE
of CEA, 1944, under Major Head of Account.

AL STEA % ﬁg}@ﬁ-« &Y sraraet fit st
aﬁmm@% mm@ﬂﬁmzoo/-mw&% ST T 7f2 How W UF A1 S & Sq7ET 8 & 'y

1000 -/ FT *raTe, faar s ) . _
The revision ag%hcatlon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

If2 9 smaer il FATAL AT TdF o ¥ T 9o 7 g, Gl TRy T T F
#’r%mm;ﬁf?mﬂgngrg% w@ﬁ?ﬁw%@s@ Ww%ﬁﬁ@% m?lnggl /.In gie,'
the order covers variousnumbers of order- in Ortlﬁlénﬂ; fee for each O.1.0. should be paid in the aforesaid manner,

notwithstanding the fact that the one appeal to ellant Tribunal or, the one application to the Central Govt.
As the case ma}g be, is filled to avoid sc?’l%toﬁa work 1f excising Rs. 1 lakh fee of Rs?ploo /- for each. &

wmmw alrfr?zﬁ'uw 1975, % JT-1 F SITATT Tef A9 TF =71 3rer £ wf oz Reffied 6. 50 w03 7 =vavera

Q!Fﬁ
ne copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a
court fe€ stamp of Rs.6.50 as prescnbed under Schedule-I in terms of the Court Fee Act,1975, as amended.

Mwm%?aﬂ?ﬁwmmm : (w74 faf) Frawmeelt, 1982 # afffa we sy dafirs et =y

Attention is also invited to the rules coverinﬁ these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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www.cbec.gov.in F1 2@ gl

For the elaborate, detailed and latest {)rovisior_ls relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in




Appeal No.GAPPL/GM/STP/982/2023

:: SUid STeXT

:: ORDER-IN-APPEAL ::

M/s. Jignesh Ramjibhai Makwana, ‘KAILASH’, 2- Laxmi Society, Behind
Raj Nagar Chowk, Nanamava Road, Rajkot, Gujarat 360004(hereinafter
referred to as “Appellant”) has filed present Appeal against Order-in-Original
(OIO) No. 398/D/AC/2021-22 dated 26.12.2022 (hereinafter referred to as

“‘impugned order’) passed by the Assistant Commissioner, Central GST,

4.

Division- I Rajkot (hereinafter referred to as ‘adjudicating authority’).

The facts of the case, in brief, are that the Income Tax Department
provided data/ details of various Income Tax payers, who in their Income Tax
Returns for financial year 2016-17 declared to have earned income by
providing services classified under various sectors. The Income Tax
Department also provided data of Form 26AS showing details of total amount
paid/ credited under Section 194C, 194H, 1941 & 194] of the Income Tax Act,
1961 in respect of various persons which depicted that such persons had
earned income from providing services like contract, commission or brokerage,
renting of movable/ immovable property, Technical or Professional service etc.
The said data also contained the details of the Appellant who had not obtainec
Service Tax Registration under the Finance Act, 1994 (hereinafter referred to
as ‘the Act’). The jurisdictional office called for the information/ documents
from appellant. No reply/ response was received from the appellant and the
Service Tax was determined on the basis of data/ details provided by the
Income Tax department and culminated into Show Cause Notice dated
06.10.2021 invoking extended period of 5 years proposing to demand Service
Tax of Rs. 5,78,933/-, including all cesses under Section 73(1) of the Finance
Act, 1994 (hereinafter referred to as ‘the Act’) with interest under Section 75
of the Act, and proposing to impose penalty under Section 77(1)(a), 77 (1)(c),
77(2) and Section 78 of the Act.

The adjudicating authority vide the impugned order confirmed Service Tax
demand of Rs. 5,78,933/- under Section 73(1) invoking extended period of 5
years along with interest under Section 75 of the Act. The adjudicating
authority-imposed penalties of Rs. 10,000/- each under Section 77(1)(a),
77(1)(c) and Section 77(2) of the Act. The penalty of Rs. 5,78,933/- was also
imposed upon the Appellant under Section 78 of the Act.

The Appellant has preferred the present appeal on 24.02.2023 on various

grounds mainly as stated below:

The adjudicating authority has erred in confirming demand of Rs. 5,78,933/-
der Section 73(1) of the Act, erred in not allowing the benefit of Notification No.
2012 dated 20.06.2012, erred in demand of interest u/s 75 of the Act, erred in
demanding penalty u/s 77(1)(a), 77(1)(c), 77(2) and 78 of the Act.

M)
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Appeal No.GAPPL/GM/STP/982/2023

8. Personal hearing in the matter was held on 03.05.2023 which was
attended by Shri Bhaskar Joshi, Advocate, and submitted that the appellant
provided road construction service for Morbi Municipality as sub contractor.
The service is exempt vide Sr.No. 13(a) of Notification No. 25/2012. Copy of
sub contract agreement, Profit & Loss Account, Balance Sheet, Income Tax
return, Form 26AS, Ledger, Work orders and final bill is enclosed. He

requested to set aside the Order-In-Original.

6. Appellant, vide submission dated 24.02.2023, has submitted that they are
engaged in providing services vide sub contract of construction of CC Road
under main contractor of M/s Chinmay Enterprise who got the construction
from Morbi Nagar Palika. Services provided by way of construction of road For
Morbi Nagar Palika is covered under exemption Notification No. 25/2012 dated
20.06.2012 at Sr. No. 13(a). Their service, being falling under negative list,
service tax is not leviable. Therefore, requested to set aside the impugned

order and allow the appeal.

2. I have carefully examined the show cause notice, impugned order, appeal
memorandum and written submission of the Appellant. The issue to be decided
in the present appeal is whether amount reflected in data of Income Tax in
respect of appéllant is taxable or otherwise. Adjudicating Authority in the
present case, due to absence of proper defence reply, submission and
supporting documents by the appellant was left with no way but to decide the
issue on the basis of available records and thus considering the amount
appearing in Income Tax return of the appellant as taxable and confirmed the

demand of Service Tax of Rs. 5,78,933/- with interest and penalties.

7.1  Regarding amount of Rs. 38,59,550/-, considered as taxable with reason -

unexplained income, appellant, vide their written submission, has provided
copies of work orders, 26AS, Audit reports etc., in support of their claim
considering the work contract as exempted as per entry No. 13(a) of Mega
Exemption Notification No. 25/2012 dated 20.06.2012. Details as under:

Table- ‘A’
2016-17
Sr. | Particular of work Amount(Rs.) Exempt under entry No. of
No. Notification No. 25/2012
1 Providing construction of 37,90,550/- 13(a)

CC road to Morbi Nagar
Palika through main
contractor M/s Chinmay
Enterprise

2. Providing construction 69,000/- ~
service to M/s Kunal
Structure (India) Private
Limited

Total (held as taxable 38,59,550/-
value in impugned order)

EAS o3
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Appeal No.GAPPL/GM/STP/982/2023

7.2 Going through Profit & Loss Account, Form 26AS and Income Tax Return of
the appellant, I find that the amount of Rs. 38,59,550/- held as taxable in
impugned order is construction income, appellant has incurred expenditure of
Labour expense, salary expense, Material expense, etc. While going through
other supporting documents viz. agreement for sub contract, copies of retail

invoice & purchase invoice of material. I observed that appellant has provided

- construction service through sub contract to Morbi Nagar Palika. Accordingly, .

the service provided by the appellant is falling under list of exempted services
as per Entry No. 13(a) of exemption Notification No. 25/2012 dated
20.06.2012, relevant portion of Notification No. 25/2012 is reproduced
hereunder:

“13. Services provided by way of construction, erection, commissioning,
installation, completion, fitting out, repair, maintenance, renovation, or
alteration of,-

(a) a road, bridge, tunnel, or terminal for road transportation for use by general
public;” ’

7.2.1 - Therefore, in view of above, I find that the appellant being person
providing service by way ¢f construction of road for use by general public, is
covered under the exempted service list and income of Rs. 37,90,550/- earned .
from it is not taxable. Hence, appellant is not liable to pay Service Tax. As such,

I hold that demand of service tax is not sustainable.

7.3 Amount of remaining income of Rs. 69,000/- (at sr. no. 2 of Table-'A’ at
Para-9) Rs. 38,59,550/- (amount held as taxable in impugned order) - Rs.
37,90,550/- (exempted income) = Rs. 69,000/-) is below threshold limit of Rs.
10 Lakhs. As per provisions of Notification No. 33/2012-Service Tax dated
20.06.2012, aggregate value of taxable services below 10 lakhs rupees is
exempted from the whole of the Service Tax during a financial year. Relevant
portion of Notification No. 33/2012-ST dated 20.06.2012 is reproduced below:

NOTIFICATION NO 33/2012-ST, Dated: June 20, 2012

In exercise of the powers conferred by sub-section (1) of section 93 of the Finance Act,
1994 (32 of 1994) (hereinafter referred to as the said Finance Act), and in supersession
of the Government of India in the Ministry of Finance (Department of Revenue)
notification No. 6/2005-Service Tax, dated the 1st March, 2005, published in the
Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i), vide G.S.R. number
140(E), dated the 1st March, 2005, except as respects things done or omitted to be
done before such supersession, the Central Government, being satisfied that it is
necessary in the public interest so to do, hereby exempts taxable services of aggregate
value not exceeding ten lakh rupees in any financial year from the whole of the service
tax leviable thereon under section 66B of the said Finance Act:

Explanation.- For the purposes of this notification, -

(A) . "

(B) "aggregate value" means the sum total of value of taxable services charged in the
first consecutive invoices issued during a financial year but does not include value
charged in invoices issued towards such services which are exempt from whole of
service tax leviable thereon under section 66B of the said Finance Act under any other

notification.”

1 Appellant has also submitted financial documents of F.Y. 2015-16

rein the income excluding interest income is below threshold limit,

/@/ Page 5 of 6
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Therefore, benefit of threshold limit as per Notification No. 33/2012-ST dated
20.06.2012 is available to the taxable amount for the successive Financial Year
i.e. 2016-17 (relevant period). Thus, income of Rs. 2,70,960/- is'exempted
from levy of Service Tax. Therefore, demand of Service Tax on this income is

not sustainable.

8. 1, therefore, set aside the confirmation of Service Tax demand of Rs.
2,70,960/-. Since, the demand is set aside, recovery of interest under Section
75 and imposition of penalty under Section 77 and 78 are also required to be

set aside and I order accordingly.

9. In view of the above discussion and findings, I set aside the impugned

order and allow the appeal.

10. 3IdIeTedr GaRT Gof & 18 374 & fA9erT 3Wied alih & fonam Jmar & |
10. The appeal filed by the Appellant is disposed off as above.

(Rra yamu f¥¥g)
' (Shiv Pratap Singh)
=t . AT/ P S, RANA ST (3rdien)
HELTE/ O “endeat  Commissioner (Appeals
F. 49T ' e, Tt UAHD )
C{:Zv- % & 4~e§l ] F < il )Il
Ry R.P.A.D.
To, o,

M/s. Jignesh Ramjibhai Makwana, T, e ST gehamT, “Semr. 2- wed

‘KAILASH’, 2- Laxmi Society, Behind Frarsd T
Raj Nagar Chowk, Nanamava Road, T TR 5 S, T,

| Rajkot, Gujarat 360004. TSHIE |, TSI -360004 |
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