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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

q FfteraigfdaTdt 1 A% Ua gar /Name & Address of the Appellant & Respondent :-

M/s. Hasmukh Shamjibhai Parecha, O/ Akshar Park, Panchasar Road, Behind
Shyam Park, Morbi.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
o 816 Finance Act, 1994 an appeal lies to:Pp / Of
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New

' Delhi'in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 274 Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above

(idi) .
Ffteita ~ATATIRrRTr % qHET AT Toqd FA Wmu sg! fAaumaelt, 2001, F 7w 6 F siaviq Fuiig o
mEA-Saﬁmqﬁﬁﬁaﬁﬁmmm%ﬁqﬁff mﬁ% %HT’IGIE%WS & 7 ,mﬁq‘hraﬂ-(ﬁ;gm
TG AT I $7,5 TG €T T 50 AT@ FIT a5 AT 50 ATE 2q¢ armz]a‘rm&r: 1,000/~ ¥, 5,000/-

T AT, TICS . ]
L LR (e mm%@ MR A a%%?%“i%%:m’i” Sph B

IF qTET H ITRT STt " g srdeita #T orrar fRUd § | R Aeer (R AEY) & AT smaeH-u= F 914 500/~

The ag};)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of

Excise (A&})eal) Rules, 2001 and shall be accompanied agamst one which at least should be accompanied

by a fee of Rs. 1,000/-'Rs.5000/-, Rs.10,000/- where amount of duty demand /interest/penalty/refund is upto 5

Lac., 5 Lac to 50 Lac and above 50 Lac respect_wegx in the form of crossed b draft in favour of Asst. Registrar

of branch of any nominated public sector bank of the place where the bench of any nominated ﬁubhc sector bank

gf th% plai;eR wh5<368 }he bench of the Tribunal is situatéd. Application made for grant of stay shall be accompanied
y a fee of Rs. -
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he appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
The appeal Hnder Sub en S5 a5 presonbed under Rule S(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a copy of the order a%pealed against (one of which shall be certified ccgvg and _should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demande penalty levied of
Rs. 5 ]?akhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of 'service tax & interest
demanded & penalty levied is more than Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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e appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy)
and copy of the order %ssed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on p:lyment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
ii1) amount fg‘layable under Rule 6 of the Cenvat Credit Rules ]
- provided further that the provisions of this Section shall not ilgpl “to the stay aRp]icatlon and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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A revision a/p]glication lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministrly
of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-11000
utpéier tiSec%osr}la gl%E of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1§
of Section- ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to’any country or territory outside India.
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In case o;r‘lgods expor{gg outside India export to Nepal or Bhutan, wiﬂlout%pa/wment of duty.
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Creglr,i% of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the Rules made there under such order is qassed by the Commissioner (Appeals) on or after, the

date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The ab/ove aplplication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be g})pea.led against is
communicated and shall be accompanied by two copies each of the QIO and Order-In-Appeal. It should also be
accompanied by a colﬁr of TR-6 Challan evidencing payment of prescribed fee as prescnbec? under Section 35-EE
of CEA, 1944, under Major Head of Account.
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The revision ag%hcatlon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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Appeal No: GAPPL/COM/STP/1451/2023

St emewr

:: ORDER-IN-APPEAL ::

M/s. Hasmukh Shamjibhai Parecha, O/ Akshar Park, Panchasar Road,
Bhehind Shyam Park, Morbi, Gujarat 363641 (hereinafter referred to as
“Appellant”) has filed the present Appeal against Order-in-Original No.
341/D/2022-23 dated 27.01.2023 (hereinafter referred to as ‘impugned order’)
passed by the Assistant Commissioner, Central GST Division-| Morbi, Rajkot

(hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
shared the third-party information/ data based on Income Tax Returns/ 26AS for
the Financial Year 2015-16 of the Appellant. Based on these information, Certain
documents viz. Copies of Income Tax Returns, From No. 26 AS, Balance Sheet
(incl. P & L Account), Annual Bank Statements, recharge bills etc. for the F.Y.
2016-17 were called for from Appellant, however, no reply was received from
the Appellant.

3. In absence of data/information, a show cause notice dated 20.04.2021
was issued to the Appellant demanding Service Tax and cesses to the tune of Rs.
1,97,207/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed
to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act
upon the Appellant.

4, The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 1,97,207/- under Section 73(1') along with interest under
Section 75 of the Act, imposed penalty of Rs. 1,97,207/- under Section 78 of the
Act and also imposed penalty of Rs. 10,000/~ each under Section 77(1)(a), 77(2)
and 77(1)(c) of the Act.

3 Being aggrieved, the Appellant has preferred the present appeal on -
grounds that they have provided service of selling sim cards or recharge coupon
vouchers. In F.Y. 2015-16 they had provided exempted services and therefore
they are not having Service Tax registration and were not liable to collect and
pay Service Tax. Appellant has submitted service provided by them is exempted
under exemption Notification No. 25/2012 dated 20.06.2012 vide Sr.No. 29(f). In
support of their claim appellant has submitted documents like copy of Income
Tax return for F.Y. 2014-15 & 2015-16, Copy of Form 26AS for F.Y. 2014-15 &

2015-16, copy of Bank Statement, Copy of ledger of income & invoice.

~._ ©. The matter was posted for hearing on 02.05.2023 and Shri Bhaskar Joshi,

dvocate, appeared for personal hearing and submitted that the appellant was
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doing business of recharging mobile phones. The same is exempt from Service
Tax. Profit & Loss Account, Balance Sheet, Ledger and bank statements are

enclosed. He requested to set aside the Order-in -Original.

8 | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that Show Cause Notice had
been issued without verifying any data or nature of services provided by the
Appellant as the same had been issued only on the basis of data received from
the Income Tax department and the Adjudicating Authority has confirmed the

demand of Service Tax vide impugned order.

8. | find that the main issue to be decided in the instant case is whether the

service provided by the Appellant is taxable under Service Tax or otherwise.
Ongoing through the impugned order, it has been held by the Adjudicating
Authority that the service provided by the Appellant is a taxable service in
absence of information/ documents which were neither submitted by the
Appellant nor they had filed any defense submission and had not appeared for(
personal hearing also. The Appellant on the other hand has stated that their
service is exempt under Sr. No. 29(f) of the Notification No. 25/2012-Service Tax
dated 20.06.2012.

9. Going through Profit & Loss Account, Form 26AS and Income Tax
Return,trading account and sample invoices of sale of mobile recharge coupons
vouchers, | find that the amount of Rs. 13,60,050/- held as taxable in impugned

order is mobile recharge income, appellant has incurred expenditure as

_reflected in balance sheet under head of indirect expenses viz. salary,

accounting charges, Electricity expense, mobile charges expense, etc. and
deducted depreciation expense on furniture & fixtures and Tools & Machinery.
From the above observations, | find that appellant has provided service of selling
mobile recharge coupons and as per clause 29(f) of the Notification No.25/2012-
ST dated 20.06.2012 “selling égent or a distributor of SIM cards or recharge
coupon vouchers” are exempted from the whole of the Service Tax leviable
thereon, under Section 66B of the said Act. The relevant provision of the said

Notification is reproduced as under: -

G.S.R......(E).- In exercise of the powers conferred by sub-section (1) of section 93 of
the Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Act) and in
supersession of notification number 12/2012- Service Tax, dated the 17th March, 2012,
published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section
(i) vide number G.S.R. 210 (E), dated the 17th March, 2012, the Central Government,
being satisfied that it is necessary in the public interest so to do, hereby exempts the
following taxable services leviable thereon under section 668 of the said Act, namely:-

S y .
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29. Services by the following persons in respective capacities -

(f) selling agent or a distributer of SIM cards or recharge coupon vouchers;

10.  In view of the above discussion, | find that the Appellant has carried out
an activity (service) and has received certain amounts/ income (consideration)
by providing services bv way of selling recharge coupon vouchers of different
values, which clearly falls under clause (f) of Entry No.29 of the Notification
No0.25/2012-ST dated 20.06.2012 and is exempt. Hence, the Appellant is not
liable to pay any service tax for the service rendered by him and | hold

accordingly.

11.  In view of discussions and findings, | set aside the impugned order and

allow the appeal filed by the Appellant.

12.  3rficrpdl gRT oo @1 TS St BT FUCRT SURIE A1 | fobdl ST |
12.  The appeal filed by Appellant is disposed off as above.

qaTaa / Attested

Vs /f)‘/ s
(Rra i %)

(Shiv Pratap Singh)
Smga (3rdie)

Commissioner (Appeals)

By R.P.A.D.
To, qar #H,
, kh Shamjibhai Parecha,
M/s. Hasmu ) A, G ATHGITS T, e I,

0/ Akshar Park, Panchasar Road, )
Bhehind Shyam Park, Morbi, Gujarat | TdT& Az, A ik & IS, AR,
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