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o Shn Paresh Chandrakantbha1 Bavahya, F4 Akshar Flats and Shops =
= ,l : OPP Patel Kanya Chaatralay, Un1vers1ty RQad RaJkot-36O 005 (heremafter‘,' |
referred ‘to as  the appellant) have 5 filed  Appeal  No.
‘-;.:GAPPL/COM/STP/970/2023 against Order—m—Ongmal No. 392 /D /AC/2021-‘ s
E 22 dated 26 12. 2022 (heremafter referred to as 1mpugned order’) passed by o |

‘:"-‘i'l.‘refen‘ed to as ad_]udleatmg authonty’)

7 7(1)(c) and Rs 10 000 / under Sectlon 7 7(2) of the Fmance Act 1994

- 3 Belng aggneved the appellant ﬁled the present appeal Wherem they, b
- mter alza conten 'él that the adJudlcatmg authortty has erred wh1le ﬁxmg the '

ax department_ They subm1tted that the sa1d data was avaﬂable for -
department nght from the year 1n questmn and hence the demand 1s h1t by‘
l1m1tat10n under Sectmn 73(1) of the Fmance Act 1994 They re11ed upon thei

 GAPPL/COM/STP/970/2023 =

f;"_',jfthe Assmtant Comrmssmner, Central GST D1V1S1onl RaJkot (heremafter‘-. L o

' Facts of the case in bnef are that as per data recelved from the Income e
Tax department the appellant appeared to have rece1Ved Vanous amounts as R _
:;eons1derat10n for prov1d1ng taxable semce dunng the penod 20 16 17 It } |
' ,‘ appeared that the appellant had not obtained Semce tax reglstratlon and d1dj - - g
= not. pay serV1ce tax Therefore a show" cause notice dated 06.10. 2021 was -
o f ;_,1ssued to the appellant demandmg semce tax of Rs 7 65 685 /- and proposmg : |
,sﬁunder Sectl ns‘77 and 78 of the Fmance Act 1994 The adJudlcatlng B -
ty, by the 1mpugned order conﬁrmed the demand along w1th 1nterest

iak b1l1ty of serv1ce tax,{wtthout venfymg the books of accounts and nature of 1 A 7

| ' RS busmess of the appellant They contended that there Was no serv1ce element 1n T
e the purchase and sale transactlons made by the appellant The appellant %
N submltted that they had pa1d VAT and enclosed copy of AT return The
appellant contended that the adjudlcatmg authorlty has erred in conﬁrmmg Ve
e ‘~the~f demand onlY on the bas1s of data and mforma’uon recewed from theIncO(,v 13 S

of | Cosmzc Dye Chemlcal-1995 (75) ELT 721 (SC) and C1rcular
05 /02/2017—CX dated 10 03 2017 The appellant submtted that In
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over a copy of ‘sales register and "sample invoices in this regard. As the - [
appellant did not prov1de any service to- anyonc "he requested to set aside
the ex- parte 1mpugned order passed in furtherance to the show cause

notice which was issued without any verification solely based on third

party data received from Income Tax department.

5. I have carefully gone through the facts of the case;: the 1rnpugned order |
‘the appeal memorandum and written as well as oral submissions made by the
Appellant. The matter to be decided is whether the impugned order confirrmng L

the demand of service tax is proper and justifiable.

6. | The ma1n ‘contention ra1$ed by the appellant is that the income on
Wh1ch service tax demanded is nothing but;sale of goods on Wthh VAT is paid.
I observe-from the profit and loss account, sales 1nv01ces -and the VAT return

submltted by the appellant that they were engaged in tradmg of goods as the

' income of Rs. 51,04,566/- is shown as from sale of goods on which they have ‘ ‘
C - paid VAT. I find that ‘trading’ of goods is falling under Negative List as per ‘ g
Section 66D(e) of the Finance Act, 1994. As such, the income of -

Rs.51,04,566/- is not subjected to levy of service tax. Thus, the appellant is - !

" not liable to pay any service tax and hence the imf:ugned_order, under which

the demand confirmed and penalties imposed, is not sustainable - . . K

7. In view of above, I set aside the impugned order and allow the appeal;
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