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M/s. Ashwin Mavjibhai Chhatrola, G, Shop No. 55, Ceramic Plaza-1, 8-A

< National Highway, Morbi-363642.
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3rdie 33 /ORDER-IN-APPEAL
Shri Ashwin Mavjibhai Chatrola, (Prop. Son Marketing), Shop No.55,
Ceramic Plaza-1, 8-A National Highway, Morbi-363 642. (hereinafter referred to
as "appellant") filed appeal No. GAPPL/ COM/ STP/ 1925/2022 against Order-in-
Original No. 39 /LRM/AC/2021-22 dated 27.01.2022 (hereinafter referred toas

1mpugned order’) passed by the Assistant Commlssmner Central GST D1v131on—

11, Morbi ( herelnaﬁer referred to as adjudlcatmg authorlty’)

: 2. " The facts of the case, in brlef, -are that a show cause notice dated

- 24.09.2020 was issued to the appellant demanding service tax of Rs.7,10,556/ -
on the basis of data provided by t_he Incorne Taxldepartment. The adjudicating ‘
'authority, by the impugned order, confirmed the demand of Rs.7,10,556/- along
with interest under Section 75 of the Finance Act 1994 and imposed penalty of
Rs.7v,10,556/ - under Section 78 of the Finance Act 1994. He also imposed
penalties of Rs.10,000/- under Section 77(1)(a), Rs.10,000/- under Section
77(1)(c) and Rs.10,000/- under Section 77(2) of the Finance Act, 1994.

3.1 The appellant filed the present appeal .rvherein they, inter alia, submitted
; , that the impugned order is a non-speaking order and is passed in gross violation
_of pr1nc1ples of natural justice. They contended that the show cause notice has
| adjudrcatlng wﬁ:hm a maximum period of 1 year. Smce the present show
cause not1ce”h’as not been adjudicated within the period of one year, the '
" 'appellant submitted that, the 1rnpugned show cause notice cannot be

adjudicated at this stage

3.2 The appellant submitted that. the department has proposed to demand '
service tax on the assumption that the appellant is engaged in prov1d1ng SEervices.
They contended that they were engaged in tradlng activity and the same shall
not be liable to service tax. The appellant submitted that sale of goods or
1mmovab1e property is outside the purview of definition of service for the purpose

of levy of tax. They subrmtted cop1es of purchase invoices and sales 1nv01ces in

| support of thelr contention.

3.3 The appellant submitted that revenue “declared under the income tax
cannot be considered'as revenue for levy of service tax. They 'contended that
revenue declared in the balance sheet is for the purpose.of income tax and the |

same cannot be con51dered as revenue for levy of service tax.

ot

| 3.4 The appellant further submitted that conﬁrmatmn of demand w1thout
ascertaining the classification of service and actual servlce tax liability is in itself
| bad in law and liable to be set aside.

The appellant also contended that extended period of limitation is

TR able in the present case and, therefore service tax cannot be demanded

the provxso to sub- sect1on (1) to Section 73 of the Finance Act, 1994.
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The appellant submitted that‘ there is no suppression since the demand is based

» ~

on the income tax return which is public document. _ . "

3.6 The appellant submitted that no 1nterest could be levied and no penalty

can be imposed as the tax itself is not payable. | :

4. Chartered Accountant Shri Dipen D. Gaglani appeared for personal
hearing and submitted that the .appellant was 'registered under VAT for
sale/trading of ceramic tiles. A copy of audited accounts and VAT return is
enclosed. He submitted that their address has changed post GST but the'
~ department made all the corréspondence at the old address in ITR for 2014-15.
Therefore, they did not receive any pre-SCN letter or the show cause notice and
could not defend thelr case. Subsequently, the ofﬁce of the adjudicating
authority contacted them over phone number shown in the GST reglstratlon and
handed over the Order-in-Original in person in June 2022. A letter dated
02.06.2022 issued at their old address is enclosed for reference (P/ 25). As the

appellant was not liable to service tax, he requested to drop the Order-in-

Original.

5. I have carefully gone through the facts of the case, the impugned order,

grounds of appeal in the appeal memorandum and the submissions of the
- respondent. The point to be decided in the present appeal is whether the

impugned order by which adjudicating authority confirmed the demand is proper,

AR <.* ._;M,gﬁ?
and legal.

6. In this regard, I find that, the show cause notice was issued only on the
basis of data of income received from the Income Tax department demanding
service tax without ascertaining the category of service. The appellant cantended

" that they have not received any show cause notice and could not file reply as the '
show cause notice was addressed to their old address. The adjudicating .
authority conﬁrmed the demand ex-parte. The appellant, on the other hand, |
contended that they were engaged in trading activity and the same shall not be
liable to service tax. They submitted copies of purchase invoices, sales invoices,
VAT return and profit and loss account in support of their contention. On perusal

~ of the documents submitted by the appellant, I find that they were engaged.in

 trading of goods as they have filed VAT returns. The purchase invoices and sale
invoices produced by the appellant also proved the fact that they were ‘engaged’

*  in trading of goods. The trading'aceount, which is part of audlted balance sheet,

also shown income from by sale of goods. It also showed opening and closing
stock of goods. Thus, 1t is evident that, the appellant was engaged in trading‘of
goods. I find that definition of ‘service’ as per Section 65B(4'4') of the Finance Act, '
1994 specrﬁcally excluded a transfer of title in goods or immovable property by '
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e 4 . .
“(44) “service” means any activity carried out by a person for anot+her for consideration,
and K : B . : -
includes a declared service, but shall not include—
~ (a) an activity which constitutes merely,— :
. (i) a transfer of title in goods or immovable property, by way of sale, gift or in any other
manner, or : S S
(ii) such transfer, delivery or supply of any goods which is deemed to be a sale within
the meaning of clause (294) of article 366 of the Constitution; or
(iii) a transaction in money or actionable claim;
(b) a provision of service by an employee to the employer in the course of or in
relation to his employment; ' .
(c) fees taken in any Court or tribunal established under any law for the time being in force.”’

¢

As the appellant was engaged in trading of goods, the demand of service tax is

not sustainable and the impugned order is required to be set aside.

7. In view of above, I set aside the impugned order and allow the appeal.

(. ordfiormdton gRT ad @ T ardteh 1 FiveRT SuRia ¥l @ R T R |

The appeals filed by pellants are digsposed off as above.
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- ByRPAD. Rajkot - '

B R '

ST e - To .
sft Ty Ao yE S i Shri Ashwin Mavjibhai Chatrola,
RRC IRk gl ' (Prop. Sori Marketing), . -
1Y 55, YA WIell-1 : Shop No.55, Ceramic Plaza-1,
B-AATAAERd ‘ 8-A National Highway, - ,
HR-363 642. , Morbi-363 642
vt -

1) g@maﬁ@ﬁmm@%fﬁumwwaaml |
2) T 1Y, 3] Ud Aa1 R T4 P10 I Y, APIC Yerdierd, JTPIE |
3) WGP S, G Ud Jal IR U4 H5ig IJUIE Yo AvSH HIREH-ILITHIE |

Page 50of 5




-

S\ i e




