4 - 010 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

Rty awr, o & W / 2% Floor, GST Bhavan
oy TR @ for ¢,  / Race Course Ring Road,
R | o . » / Rajkot — 360 001 .
2 . S ' Tele Fax No. 0281 2477952/2441142Email: commrappl3-cexamd@anic.in

RS 1 L R s R Dm-zozsomsxoooosmAs
& o/ Sy L S mm/" o R
. Appeal/F:leNo B : ) i OlI0 No. . ' : Date -
_ GAPPL/ICOM/STP/I3552022. - 30/D/ACR021-22 . 22:02-2022 -

- g ardie _3"%«’" 14“@"('Ord‘erv-In-Al‘;_q\p,eal ‘“No.):

mrmfe 50025003 SORGfaE
 Dateof Order: 20.02.2023 " Datsotime
: :‘anﬁznmmu g (orfi), T a1 RE /

' . . Passed by shri Shiv Pratap sinqh Commissioner (Appeals), Rajkot

T SUCHYF/ mm/ IR/ a‘gmams mmm/m/mm
. TOrwrE / AT/ ifter g iR wrh gw akw ¥ gRe: /
" Arising out of abnve mentioned OIO issued by Admuonal/Joint/Deputy/Assutant Comxmssmner Central
Excxse/S’I‘ / GS’I‘ Raikot/ Jamnagarl Gandhidham : ,

- 20.02.2023

Ty L , .-uﬁﬂﬁf&wﬁmﬁwmqu /Name & Address ofthe Appclhnt & Respondent - ’
: Z;‘M/l. Pambhar Constraction, 3, Kabrivan Society Corner, B/ H Sadguru
mplax, San ,},vlhbir Road, Kuvadva Road, Rajkot.

- ar(anfte) & sfire mﬁﬁﬁﬁrﬁaaﬁ%ﬂ‘mm s e st v W w41/
ﬁ person aggneved*t?)? this Order-in-Appeal may file an appeal to the appropriate authority in %xe following way.

“-(A).. : %gaﬁﬁm 199@&1‘0’86 *mmm@mm At ,1944ﬁm35B#amﬁr.

Ap&e %g Cuc:toms, ise & Service Tax Appellate 'l‘nbunal under Section 35B of CEA 1944 / Under Section 86

an appeal lies to
L] ki i ,i:aﬁwm wmmm@ﬂwﬁﬁmm A w7 2,
O R R TR o = |
' bench sztom.Exm &Servi pcllatc'l‘nbunal fW tBlockN 2, RK. Pu N .
: Delhﬁ:c;ﬁlmattzrsorela%ng tos class:%ecation and valuaa'gn o es o T, New

| . (“’ : ﬁfmw?mﬁmtﬂwﬂm Thad: uﬂﬂggﬁuw‘ﬁ%@mmmm@ﬁ

e %’Agas%:w Relehel Sushen Samre Apsrlt TR R AR a:a,zﬂbg'lvgor. Bhaumli

i) - :
m mﬁﬂz ) A}, 2001, %

Hghes mﬁﬁm“%‘ T koo

o1 000/-

_ %éﬁggmg,m%ﬂm, Ry g
VEYT T AT wmﬁmn/ .

. Bammao s Sh“glg@ﬁ‘“ mmg*%wmm g am:x:m%" i Regef
R Erafe where ammo to tgt% ofmnd}xzseuptos

7 ran@ t.he Lateﬁb "ﬁ
T ‘gyay: o?"

so
tlg' un sxtua App ce;telon ma e for g}lgxyltnggmnn shaqlll))e%csgggpgmed
(B) % ﬁ Ym w%wm%ﬁmggs 1)*¥mh ‘9%4 @wg(ﬂ& (sga
' ' w%a 5 n?&w = E*T'T mt_}‘u’hr mﬂg%«w wgﬂﬁr
W‘%g mg 50 WF‘T!! % '5‘1% 5, 00%/— &%O:Q%;
%‘u Lk wm% g ) . Ll 0/- m!rr g;asawr
3 m:%g,g ‘ eal un€er su% secuo ( ) 86 ofﬂéfn (l,e es(o Ctofi%??%‘nﬂ{e edcsc,o s‘l:%flé g
_aReqmbe ;,vyafcogy theamuntq semce;ax e&’& eviedofli'
8 b’fss%‘go&) ¢ Ao to 100&“ ?enﬁ}e amounto pitagx 1s more :
» Hins a}é’& fino ﬁcngggg' B % e bench of afh
?or granto be accompanie bya -




(@)

©

@

(i)

@)

(iv)

)

(vi)

(D)

®

farr AW, 199481 AT 86 B IT-HTTK (2) W (24) ¥ deda ok £ et arfier, v Prawaret, 1994, & fraw 9 (2)

w9 (2A) % qET P ¥ S.T.-7 & H o a¥ft 7F u qry . WV TE QI AUAT AW (AN) , ¥l S g
iy ke # st Gew w¢ (I ¥ @ ¥ vl ‘ E A ia k- uy aaeT , T SeE .
TR T 3 (¥ o WY sk A 2T T A4 o =

/ AL, # afrefty = T O W AT . qre 3 e wo gty / L
e aggeal under sub section (2) and &2[&) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as

escribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a co of order §
. gtr_ Commissioner Central )cise( or )Comm.issioner! Central Excise 11\_ppe1talhs) {one of which shall be a ed cop{))' :

and copy of the order passed by the Commissioner -auth istant Commissioner or - Deput;
Commigsyioner of (_:entralgaxcise/ gervice Tax to file the appeal before the Appellate Tribunal. .

 {, ek T 4 T et e wrftvw () 5 9 et 3y AT B ey T g SRPYT 1944t ey

@ ‘
- 351 ¥ srardrar, sy Y R afafaaw, 1994 & a7 83 % srodq AAwC W ot 'ﬁﬁt,mm%wﬁmwﬁmi y
" AT PR T, W 43 T AT 6 ey Yt £ o7 Wt andfv 4w Wmim" qg‘aw iy Rt g
, T 2 T 3 Egﬁmimﬁag R L

T TN T I (/AT AE 10 T (10%), FAWACH
i & (L) rn?w ¢

FAT TATE O TE AT 5 Ay T g g e
) %1 ¥ siwig wH '

YAz o FRAwr e vagladmaw

mwﬁumﬁmaﬁ%ﬁl/ : s ol
For an appeal to be filed before the CESTAT, under Section 35F of the tral Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
befo;f e gribunal on payment of 1d@10% olt‘e the-dut %e:tlilanded whter? dutydor du.% an 2
nalty, where one is in dispute, provided the amount of pre-deposit payal
I<'§‘:a‘=iling of Rs. lopg?:rlg, . - .
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D; , ,
i1) amount of erroneous Cenvat t 5 . i
ot g Smount payable under Rule 6 of the Senvat ol KLES e stay epplication and sppeal
- provi er e provisions of this not e stay cation and appeals
pendingp before any appellate auth%rity prior to'the commencement of :gg Kinance (No.2)agrc’t, 2014. :

W TR gror ATAE : ‘ '
Revigion application to £ India: . '
ﬁm%ﬁﬁ%ﬁmm»ﬁﬁm A

A revision application lies to the Under Stehéretat;', to the Gow: ,
of Finance, ega.r%lent of Revenue, 4th Floof, eev?n De¢p Building, hagwnt Street,

utmsiggu ct;:l?‘osri3 15,% of the CEA 1944 in respect of the following case, governed by first proviso to sub-section
o on- ibid: : : ) :

ew

WER g & e
of fom one -
whetgxerqurll a factory or in a warehouse g

- wors g 1 g Ay 6 S Rl (W 2) st 2014 km%ﬁﬁn&aﬁ%ﬁwmﬁwﬁﬁﬁﬁm ‘

d alty are in dispute, or .f;
Ii:nwot\);ld be subsjgct toa #

ent of India, Revision Application gnﬁ_nlali%iosg?
ion (1]

T LT ST AR AT
of

g A Al _ ) A : :
f 1 ggod , wh 1 curs in trapsit from a factory to eh t ther fact
g K anmo“ _tosanotﬁ-eer%\elri%s : %@‘cosu_rse o processi:g of tt!;% gota)dv;a{n ao‘\:rsaergt{ogs%n gr ifxr sta:rgge! .

% . i Y g g s Rfior & ey ¢ ¥ e T e g (R warmAd,
matt:eatgiealougeeg ?n tﬁe n;‘atg\.?fagt‘gr:e [ go&imréh are m gy ano; éom}g!yy o‘}uterg%ory outgid%nlncgima. € ::

In case of goo‘gs expom ?&d"ﬁ“ﬁm t?)T ﬂgp{a'al??fotmg{mtan.ﬁ'wmt?hﬂoallta :)a/,vmqgt\of duty..
gy e & e o s o e of g e e oA o g g st B g
ﬁé‘#&“.‘, ) *g&% @-‘zdﬁs‘@i‘% 109 w“é%m i ui%r '
S{Eﬂfg of any duéy Rﬂggventli e;'%: b&uﬁlize% towarﬂs P ent of excise duty on final products under the provisions

Act or th er Suc er i &Cmmx (A | =
date apposnted under Sec. 109 ofl}x}:m Finance (Ngfgy:néa ‘133’8°d ,y‘ ¢ Lommzamoner (Appeals] on or alter, the )

e §t & 1Rt T F|TEA-8 ot 1 e FervE e (anfien) Od.*.qi?' E,E‘H;
AR T SRR RSN

TS St applaiy sl e s et n s N, EAcs g pelicd s Rl 5o G Pl

B S L

K

Commurticated and shall two copies cach of the QIO R Should also be .
N aniad by o Copy of TR-6 Challan cvidencin 2ot of proderibed 1o escribed NN 3RS -
of CEA? 1944, gnder ﬁajor Head of Account. g payment ol pre ce as pr under 'Sectlon +kE -

AATAF ﬁg@ﬁa st ‘ o R
ﬁ gwi_ mquvruu%w wa@m@ﬁ&zm/ﬁﬂm ATe A IR AT G F A FA AT H AT

[ ®

The revision application be accom fee of Rs, 200/- where i i '
Lac or less anag%s. 1000/- where the amount ix'i?oﬁre%e is ml?}c ] Rupcos%%eaﬂ)gnt involved in Rupees One .

O T T S T R

the order covers

I ers variousn s of order- in Oniginal, fee for each Q.1.O. should be paid in the aforesaid manner, -
i) . o !
okttt e RStha) e one appeat o the Appelians rbuina) G 12 o &flcaiop o e Central Govt .

AfSFT, 1975, % S| ST 9T S T e s PR < AR . 50. €0 Sy
udicating authority shall bear a'

oy 1 . .
m of application or O.L.O. as the case may be, and the order of the ad
courtC?&ystm%l]’:pof Rs.6.50 as prescribed under Sc%mulc-l in tegfxsegf%he &au‘g Fee Act5975, as amended.

M%E%W‘WM,‘“”’ frwraddt, 1982 #wﬁaq&mmm#

tion is also i  to the : ined in )
gggn o mvtletgﬁ_ib %&s«i 2 g othe.r related matters contained in the Customs, Excise

Iq iy
www.cbcc.ﬁv.m
For the elal
appellant may refer to the Departmental website. www.cbec.gov.

) “ *

SN O Rl

31, i e v & i =, R o i T & R, sfterdt R v |
rate, detailed anc( latest provisions relating to ﬁlml‘t’x% of appeal to the fligher appellate authority, the -

R LS R




- Appeal No: GAPL/COM/STP/1355/2022

anﬂa an?;!u /ORDERJN-APPEAL |
' M / s Pambhar Constructlon 3 Kabirvan Society Corner B/h Sadguru
Samdhya Complex, Sant Kabir Road Kalavad Road, RaJkot ( hereinafter referred |
to as appellant) has filed appeal No GAPL/ COM / STP/1355/ 2022 against Order-
in- Or1g1nal No 30/ D/AC/ 2021 22 dated 22. 02 2022 (heremaﬁer referred to as
: 1mpugned order’) passed by the Ass1stant Comm1sswner, Central GST D1v1smn-
I RaJkot (heremafter referred to as adjudlcatmg authonty’) |

’ 2 Facts of the case, in bnef are that as per data received from the Income ,
Tax department the appellant appeared to have recelved various amounts as'
cons1deratlon for prov1d1ng taxable service during the penod 20 14 15, 2015- 16

' and 2016 17. It appeared that the appellant had not obtamed Service tax

| reglstratlon and d1d not pay service tax. Therefore, a show cause notlce dated
28 09. 2020 was issued to the appellant demandmg service tax of Rs. .36, 30 875 /-

~and proposmg penaltles under Sections 77and_,78 of the Fmance Act, 1994. The

- adjudicating authority, by the impugned order, conﬁrmed ‘the demand of

‘Rs.3 56 019/- ‘ along w{th'interest under Section 75 of the Finance Act 1994 and

1mposed penalty of Rs 3,56, 019 /- under Sectlon 78 of the.Finance Act 1994 He
©also imposed penalties of Rs.10,000/- under Section 77(1)(a), Rs.10,000/-
’r’.’Sectlon 77( 1)(0) and Rs 10 OOO/ under Sectlon 77(2) of the Fmance Act,

| 3.1 Bemg aggrieved, the appellant filed the present appeals Wherem they, mter‘_ o
alta, contended that the show cause notlee and consequential order has been
1ssued w1thout 1nvest1gat10n and only based on the data prov1ded by Income tax

department as per TDS and IT retum is.not sustainable in law.

. 3 2 The appellant subrmtted that Income Tax authorities. have shared the data
- for verification whether the mcome shown in their returns are taxable under
Serv1ce ‘Tax or othervvlse For that the department ought to have conducted

' 1nqu1ry m th1s regard The CBIC in-the letter dated 26.10.2021 ‘has instructed
that show cause not1ce should be 1ssued only after pr0per verification of facts.
They contended that ngh Court of Bombay in the case of Amrish
Rameshchandra Shah—2021-TIOL—583 HC-MUM—ST had quashed identical show
cause notlce 1n Wthh serv1ce tax was demanded w1thout any venﬁcatmn andA-
“based only on the data prov1ded by the Income Tax authontles The appellant |
~also subm1tted that Hon’ble Commissioner (Appeals), CGST & Central Exmse, -
Rajkot in his " Order-m-Appeal No BHV—EXCUS OOO-APP~022 2021- 22 dated -

o 31 03 2022 had also endorsed the same view
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_, mentioned as to Wh1ch serv1ce was prov1ded by the appellant and how it was

— penalty is imposable con31der1ng several judgments of the Tribunal and High

 Appeal No: GAPL/COM/STP/1355/2022 °

ad3ud1catmg authority has filed to recogmze the name of the serv1ce and has not

taxable. He had just mentloned that service tax is requ1red to be paid as. per,,,
Section 66B of the Finance Act, 1994. ‘
3. 4 The appellant subm1tted that the adjudicating authority had 1gnored the' '

mstructlon 1ssued by. the Board and without verifying the facts and act1ng7
agamst the spirit and direction of the instruction issued by the Board had 1ssued ~

the impugned order. He had mentloned ‘such facts and taken such grounds:
which was never a part of the show cause notice. Appellant submJ.tted that there
is an established prmc1p1e that the facts ad allegatlons Wh1ch have not been-'

| mentloned in the show cause notice should not be a part of the order They relied

upon the following case laws:

a) Huhtamakz PPl Ltd-2021 (50) GSTL. 309 (Tri- Ahmd) - : %
b) Ramadas-2021 (44) GSTL.258 (Mad) ’ :
- ¢) Mackintosh Burn Ltd-2020 (35) GSTL.409 (Tri-Kol)
d) Swpne Nagari Holiday Resort-2019 (21) GSTL.559 (Trz»Mum)

3.5 The appellant submitted that the ent1re services have been provided to

Government/ Government authority only, and there was no allegatlon in the :

show cause notice regardmg date of contract. They contended that in all cases,

work was alIotted before 01.03.2015 and there cannot be-any d1scr1m1nat10n

while conﬁrrmng the demand

3.6 The appellant further contended that the value arrived for demand 6

service tax by resorting to Section 72 of the Finance Act 1994 is in gross violation
of the mandate and procédures mentioned in Section 72 itself. They relied upon

the following case laws:

a)  Creative Travel Put Ltd-201 6 (45) STR.33 (Del)

b) Carlsberg India Pvt Ltd-2016 (42) STR.55 (Tti- Del)
c) Coca Cola (I) Pvt Ltd-2015 (40) STR.547 (Tri-Del)
d) NBC Corporation Ltd-2014 (33) STR.113 (Del)

3.7 The appellant submitted that the show cause notice and consequentlal . *

order was issued on the basis of information and detaﬂs filed by the appellant
with Income Tax department and there was no suppression at all and as such 7_ '
the show cause notice was time barred. They relied upon the following case laws:
, a) Onental Insurance Co Ltd-2021 -TIOL-307-CESTAT-DEL ‘ ' i
b) Backstone Polymers-2014 (301) ELT. 657 (Tri-Del) - - ‘ i

c) Kirloskar Oil Engines Ltd-2004 (178) ELT.998 (Tri- -Mumbai)
d) Hindalco Industries Ltd-2003 (161) ELT.346 (Tri-Del)

3.8 The appellant also relied upon Circular No.1053 / 02/2017-CX dated

e

3.9 The appellant further contended that in the case of 1nterpretat10n of law,

. They contended that the matter of penalty is governed by the principles
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Appeal No: GAPL/COM/.STP/lBSS/ZOZZ

| ‘f'as lald down by thé Hon’ble Supreme Court in the case of Hzndustan Steel Ltd—

- 1 978 ELT (J159) wherein it is held that penalty should not be 1mposed merely

' . because 1t was lawful to do SO.

X

- 4 1 Shr1 R. C. Prasad consultant ‘appeared .for personal hearlng held 6n
_1,03 02. 2023 and ~submitted that entire serv1ces have been provided to
'Government only A Summary of Rajkot Mun1c1pal Corporatmn Bill Register

" and photocopy of extracts thereof is enclosed w1th the add1tlonal

‘subrmssmns submltted during personal hearmg He requested fo grant

exemptlon and set a31de the order-ln orlgmal

4.2 'In the wntten submlssmn it was contended that the documents'_,
. subm1tted before the adjudlcatlng authority suggested that the order for

,startlng the Work was 12. 01. 2015. A detalled chart showmg the work

: orders/ b1lls as approved by Rajkot Mun1c1pal Corporatlon and correlated

| | w1th the B1ll reglster was also enclosed.

5. - I have carefully gone through the facts of the case, the impugned order,
the appeal memorandum and written as well as oral subrmssmns made by the
Appellants The issue to be dec1ded in this case is Whether the unpugned order
i  the facts and c1rcumstances of the case, conﬁrmmg the demand agamst the~

and ,lmposmg; penalty is legal and proper or otherw13e

6. It is observed that the show cause not1ce in the present case was 1ssued
~ on the basis of data prov1ded by the Income Tax department The adjud1cat1ng _
authorlty, after con81der1ng the subrmss1ons of the appellant and documentary"
ewdences dropped part of the demand conﬁrmed the demand in respect of the
‘ serwce prov1ded to Ra_]kot Mummpal Corporatlon as the appellant failed to
prov1de any ev1dence to prove that contract was 1ssued pnor to O1. .03.2015. The
- appellant in the present appeal contended that the order for starmg the work
v is 12 01 2015 On perusa'l of the document in Form-3A of RaJkot Mun1c1pal
Corporatlon I fmd that the appellant was awarded the work contract for
2015 16 and 2016-17 and the date for startmg the Work was 12. 01. 2015'

o Thus, it is. ‘evident that the work was awarded to the appellant pr1or to

01 03 2015 and the appellant is eligible for exemptmn as per Sr. No 12 / 12A

o of Not1f1cat1on No.25 /2012 -ST.

7 Sr No 12 (a) and (e) of Notlﬁcatlon No. 25 / 2012- ST is reproduced below

“12. Servzces provzded to the Govemment a local authority or a governmental authority by way of
constructzon erection, commlsszomng, mstaIIatzon, completion, ﬁttmg out, repazr nlamtenance

o renovatzon or aIteratzon of -
il structure or any other ongmal works' meant predommantly for use other than for commerce,
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Appeal No: GAPL/COM/STP/1355/2022

(e) plpelme',‘conduit or plant for (i) water supply (ii) water treatment, or (iii) sewerage
treatment or dzsposal or : : . o

, - :
8. Exemptlon granted v1de Not1ﬁcat10n No. 25/2012-ST dated 20 06 2012

was withdrawn in respect of serv1ees described at (a) (c) and (t) of Sr. No.12 by
Not1ﬁcat10n No.06/2015-ST dated 01.03. 2015. But, the same was later on
restored by Notification No. 9 / 20 16-ST dated 01.03.2016 V1de Entry Sr No. 12A

(a), (b) and (c) which read as under

“(iv) after entry 12, with effect from the 1st March, 201 6, the foIIowmg entry shall be mserted

namely -

“J24. Services provided to the Government, a local authority or a governmental authorzty by way 3

of construction, erection, commissioning, installation, completlon, fitting out, repair, mamtenance.
renovation, or alteration of -

(@ - acivil structure or any other orzgmal works meant predommantly Jor use other than for ‘

commerce, industry, or any other business or profession;

)] a structure meant predominantly for use as (i) an educatzonal (u) a clinical, or (m) an art
or cultural establtshment or )

© a residential complex predominantly meant for self-use or the use of their employees or
other persons specified in the Explanation 1 to clause (44) of section 65 B of the said Act;

under a contract which had beeh entered into prior to the 1st March, 2015 and on which approprtate e

stamp duty, where applicable, had been paid prior to such date : '
provzded that nothing contained in this entry shall apply on or after the Ist April, 2020;” -,
From the above, it is clear that exemptlon is granted to the contract entered into

prior to 1st March 2015 In the present case, the evidence produced by the

appellant suggested that the contract was awarded to the appellant by Rajkot -
- Municipal Corporahon before 1st March 2015 and thus appellant is ehg1ble for

exemption as per Sr. No.12/ 124 of Notification No.12 /2012:8T. Therefore &

impugned order confirming the demand is not sustainable on merits.
9. In view of the above Iset aside the nnpugned order and allow the appeal

2. artﬁammaﬁfaﬁﬂé mmmmmamm% .
10. The appeal filed by the Appellant is disposed off as above.
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