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Passed by Shri Shiv Pratap Singh, Commissioner (Appeals). Rajkot.
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Arising out of above mentioned OIO issued by Addmonal/Jomt/Deputy/Assmtant Commissioner, Central
EXCISC/ST / GST, Rajkot/Jamnagar/Gandhldham :

alﬁlwaf&uﬁaﬁﬂ &1 9 Ud YT / Name & Address of the Appellant & Respondent :-

M/ s. Galaxy Modelling Studio, Amira Ploting, Juna Panchpipla Road, Jetpur.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA 1944 / Under Section 86

of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No 2, R.X. Puram, New
Delhi in all matters relating to classification and valuation. .=
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The appeal to the Appellat ﬁled in quadruplicate in form EA-3 / as prescribed under Rule 6 of

Centr Exc%se l(A(?d)ggl) Rufes 200?l an%agla?l be acc ctlnpam o ﬁgagznst one which {at lezst should be_ accompanied
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’I’Ae appeal under sub section (22) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accomganied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy)
and copy of the order %gssed by the Cominissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ gemce Tax to file the appeal before the Appellate Tribunal. .
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*  For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or |
penalty, where penaity alone is in dispute, provided the amount of pre-deposit payable would be 'subject to a
ceiling of Rs. 10 Crores, : ) - *
Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
i1 amount of erroneous Cenvat Credit taken;
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ii1) amount &ayable under Rule 6 of the Cenvat Credit Rules
_- provided further that the provisions of this Section shall not ?Epl to the stay application and appeals
pending before any appellate authority prior to the commencement of the Fi Rct, 2014.
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Mini

of Financcap egartment of Revenue, 4th Floof, Jeevan Deep Building, Parhament Su%gt, NewnDéithl 1_00s(§liy
utpéierﬁSec%(?B g%E of the CEA 1944 in respect of the following case, governed by first proviso t6 sub-section (1}
of Section- ibid: -
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage -
. whether in a factory or in a warehouse
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In case of rebate of duty of éxcise on goods exported to any country or territdry outside India of on expiéable
material used in the manufacture of the goods which are exported to any country or territory outside India.

i IS Yoo BT I FPY 1 MRA & TR, AU 1 eTA &) A Fafd o man g '
) ?r?case of goods exponggutside mdiai;gb?port to Nepal or Bhutan, without pa%yn{ent of duty. .
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Credit of any duty allowed to be utilized towards p%ym_ent of excise duty on final products-under the provisions

of this Act or the Rules made there under such order is qassed by the Commissioner (Appeals) on or after, the

date appointed under Sec. 109 of the Finance {No.2) Act, 1993.
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The above application shéll be made in dlfiiplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
{Appeals), Rufés, 2001 within 3 months from the date on W] the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the QIO and Otder—In:ﬁgi)ea}. t should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescri under Section 35-EE

of CEA, 1944, under Major Head of Account. :
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The revision %lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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: %o the gentr Govt. l‘\s e case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/-
or each. . .
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One copy of application or O.I.O{ as the case may be, and the order of the adjudicatinglauthority shall bear a
court feé stamp of Rs.6.50 as prescribed under Schedule-1 in terms of the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise ,
and Service Appellate Tribunal (Procedure} es, 1982. .

@) 3= i P @ Yaftia anuw, fRga IR Fdiaan weut & o, sofiardl urfia dewge

.cbec.gov.in | :
the elaborate, detailed and lzlatest rovisions relating to filing of appeal to the higher appellate authority, the
ant may refer to the Departmental website www.cbec.gov.in . :
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arfter an%#r/ORDER-IN-APPEAL S

M / s Galaxy Modelhng Studio (Prop Sagar S. Rupapara), Amir Plottmg, Juna
‘Pachplpla Road, Jetpur (hereinafter referred to as the appellant) have filed Appeal
No. GAPPL/ COM /STP/1631/2022 against Order-in-Original No.73/AC/NS/2021-
- 22 dated 30.03.2022 (hereinafter referred to as ‘impugned order’) passed by the
| Ass1stant Commlsswner, Central GST Division-II, RaJkot (heremaﬁer referred to das

adjudlcatmg authonty’)

2. Facts of the case, in bI‘le are that as per data received from the Income Tax .
| department the appellant appeared to have received various amounts as
consideration for providing taxable service dunng the penod 2015 16. It appeared -
. that the appellant had not obtained Service tax reg1$trat10n and d1d not pay service
- tax. Therefore, a show cause notice dated 23.04.2021 was issued to the appellant
demanding serv1ce tax of Rs. 18,65, 953 /- and proposmg ‘penalties under Sections
77 and 78 of ,the Finance Act, 1994. The adjudicating authority, by the impugned
- order, conﬁrmed the demand along with interest under Section 75 of the Finance
Act 1994 and 1mposed penalty of Rs.18,65,953/- under Sectlon 78 of the F1nance'
o Act 1994 He also imposed penalties of Rs.10,000/- under Sectxon 77(1)(a),
| ;iv'r;,Rs 10, OOO/ under Section 77(1)(c) and Rs. 10 ,000/- under Section: 77(2) of the

- ':?:’:Fmance Act, 1994

3:1 Bemg aggrleved the appellant filed the present appeals wherein they, inter
alia, contended that ‘the show cause notice and consequential order has been
“issued w1thout 1nvest1gat10n and only based on the data provided by Income tax

department as per TDS and IT return is not sustamable in law .'

:'3 2 The appellant submltted that Income Tax authorities have shared the data
h for verification whether the income shown in their returns are taxable under Service
Tax or otherWise For that the department'ought to have conducted inquiry in this
’ regard. The CBIC in the letter dated 26.10.2021 has 1nstructed that show cause
. f'notlce should be issued only after proper verification of facts. They contended that
’ ‘ngh Court of Bombay in the case of Amrzsh Rameshchandra Shah-2021 TIOL-583-

HC-MUM-ST had quashed 1dentlcal show cause notice in which service tax was
demanded without any verification and based only on the data provtded by‘the.
‘ Income Tax authorities. The appellant also submitted that Hon’ble Commissioner
_ (Appeals), CGST & Central Excise, Rajkot in his Order-in-Appeal No.BHV-EXCUS-
000-APP-022-2021-22 dated 31.03.2022 had also endorsed the same view.

3.3 “The appellant also submitted that there was no mention of the nature of
;serv1ces prov1ded no service wise and year-wise bifurcation of the income and no
. 'f any verification or investigation carried out by the department The :

o authority has filed to recognize the name of the service and has not

ﬂ/ - | Page 3 of 7
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mentioned as to-which service was provided by the appellant“anc! how -it was o

taxable. He had just mentioned that service tax is required to be paid as per Section

66B of the Finance Act, 1994.

3.4 The appellant submitted that the adjudicating authority had ignored the

instruction issued by the Board and without verifying the facts and acting agairist '

the spirit and direction of the instruction issued by the Board had issued the

impugned order. He had mentioned such facts and taken such grounds which was

never a part of the show cause notice. Appellant submitted that there is an -

established principle that the facts ad allegations which have not been mentioned
in the show cause notice should not be a part of the order. They relied upon the
following case laws: t - .

a) Huhtamaki PPl Ltd-2021 (50) GSTL.309 (Tri-Ahmd)

b) Ramadas-2021 (44) GSTL.258 (Mad)

o)  Mackintosh Burn Ltd-2020 (35) GSTL.409 (Tri-Kol) ‘
d) Swpne Nagari Holiday Resort-2019 (21) GSTL.559 (Tri-Mum)

3.5 The appellant submitted that they are engaged in activities of preparing small
posters by taking photographs of sarees provided by the saree manufacturers and

printing of the same For the purpose of designing and prmtlng, it was getting the

work done on job work basis.  The appellant contended that photographs are

| specifically included in Central Excise Tariff Heading No.4911 and contended that

the processes on which Central Excise duty is leviable are outside the servicé_ tax

net as per Section 66D (f) of the Fih_ance Act, 1994.

3.6 The appellant further contended that the value arrived for demand of ser\}ice
tax by resorting to Section 72 of the Finance Act, 1994 is in gross v1olat10n of the

mandate and procedures mentioned in Section 72 itself. They rehed upon the

following case laws:

a)  Creative Travel Pvt Ltd-2016 (45) STR.33 (Del)

b) Carlsberg India Pvt Ltd-2016 (42) STR.55 (Tri-Del)
c) Coca Cola (I) Pvt Ltd-2015 (40) STR.547 (Tri-Del)
d) NBC Corporation Ltd-2014 (33) STR.113 (Del)

3.7 The appellant submitted that the show cause notice and consequentlal order

was issued on the basis of information and details filed by the appellant with -

Income' Tax department and there was no suppression at all and as such the show
cause notice was time barred. They relied upon the following case laws:

a) Oriental Insurance Co Ltd-2021-TIOL-307-CESTAT-DEL

b) Backstone Polymers-2014 (301) ELT.657 (Tri-Del)

c) Kirloskar Oil Engines Ltd-2004 (1 78) ELT.998 (Tri-Mumbai)
d) Hindalco Industries Ltd-2003 (161) ELT.346 (Tri-Del)

3.8 The appellant also relied upon Circular N0:1053/02/2017- CX dated

10. 03.2017 laying down guldehnes for issuance of show cause notice.

3.9 The appellant further contended that in the case of mterpretatwn of law, no ‘

sable considering several judgments of the Trlbunal and High

s

Page 4 of 7 ,
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Courts. They contended that the matter of penalty is governed by the principles as
.laid down by the Hon’ble Supreme Court in the case of Hindustan Steel Ltd-1978
ELT (J1 59) wherein it is held that penalty should not be imposed merely because it

was lawful to do so

4, Shr1 R. C Prasad consultant appeared for personal hearing held on
24.01. 2023 and handed over a written submission note. He relterated the
content1ons ‘made therein and those in the appeal. He submxtted that the
appellant was preparing posters of sarees provided by saree manufacturers.
The said activity amounts to manufacture and hence not liable' to service tax.
Even if it is denied to be manufacturing activity, the same is still not liable to
service takbeing job work not.amounting to manufacturing. In view of thris, he

requested to set aside the order -in-original.

S. I have carefully gone through the facts of the case, the impugned order, the
" appeal memorandum and written as well as oral submissions made by the
Appellant. The matter to-be decided is whether the lmpugned order confirming the
demand of service tax on royalty paid by the appellant is proper and Whether the

)dernand is hit by 11rmtat10n : _ - '

SR T F1rst of all 1 would like to take up the issue of hmltatlon The appellant

‘:contended that thexr ‘books of account ‘were subjected to regular audit by the

department and extended period of 11m1tat1on is applicable only 1n the
situations of fraud, collusion, mlsstatement, concealing information with
wilful intent to defraud revenue and not following any provisions of law. The
Board in- its Clrcular No. 1053/ 2/2017-CX., dated 10-3-2017 has clearly
ment1oned that onus of estabhshmg that the ingredients for invoking extended
perlod are present in a given case is on the revenue and these 1ngred1ents need to
“be clearly brought out in the show cause notlce The board, at paragraph 3.2 of the

t

circular, clanfied as under:

3. 2 Ingredients for extended penod Extended period can be invoked only when there are
ingredients necessary to justify the demand for the extended period in a case leading to short payment
~or non-payment of tax. The onus of establishing that these ingredients are present in a given case is
on revenue and these ingredients need to be clearly brought out in the Show Cause Notice alongwith
evzdence thereof. The active element of intent to evade duty by action or inaction needs to be present

' for invoking extended period. : .

6' 1 In the present case, the show cause notice has not brought out the
‘ 1ngred1ents for - 1nvok1ng extended period. Hon’ble Supreme Court in various
decisions had held that mere failure to give information is not suppression. There
~should be some posmve misstatement w1th an intention to evade payment of duty.
In. the case of Continental Foundations Jt. Venture — 2007 (216) E.L.T.177 (S.C) the

o ,»,’ \ae expf'esszon “suppression” has been used. in the proviso to Section 114 of the Act
=549 acdgWyanied by very strong words as ‘fraud’ or “collusion” and, therefore, has to be construed
it} Mere omission to give correct information is not suppresswn of facts unless it was deliberate




to stop the payment of duty. Suppression means failure to disclose full information with the intent to
evade payment of duty. When the facts are known to both the parties, omission by one party to do what

he might have done would not render it suppression. When the Revenue invokes the extended period

of limitation under Section 114 the burden is cast upon it to prove suppression of fact. An incorrect
statement cannot be equated with a willful misstatement. The latter implies making of an incorrect
statement with the knowledge that the statement was not correct.

6.2 In the case of Mysore Kirloskar Ltd — 2008 (226) E.LT. 161 (S. C), Hon’ble
Supreme Court has held that on the basis of vague allegation neither the la}rger

period could have invoked nor the penalty could have imposed. In the said order

Apex Court held that;

“The order of the Commissioner does not indicate adequate reasons to invoke proviso to Section
11A(1). On the basis of vague allegations made in the show cause notice neither the proviso to Section
11A4(1) could have been invoked nor penalty could have been imposed upon the respondent under Rule
173Q of the Central Excise Rules.”

6.3 It is held by Hon’ble Supreme Court that there should be intent to evade

payment of duty so as to invoke extended period of limitation. In the case of Cosmic

Dye Chemical - 1995 (75) E.L.T.721 (S.C) Hon’ble Supreme Court has held that;

“6.Now so far as fraud and collusion are concerned, it is evident that the requisite intent, i.e., intent

to evade duty is built into these very words. So far as mis-statement or suppression of facts are
concerned, they are clearly qualified by the word “willful” preceding the words “mis-statement or

suppression of facts” which means with intent to evade duty. The next set of words “contravention of .

any of the provisions of this Act or Rules” are again qualified by the immediately following words

“with intent to evade payment of duty”. It is, therefore, not correct to say that there can be a
suppression or mis-statement of fact, which is not willful and yet constitutes a permissible ground for
the purpose of the prov:so to Section 1 1A. Mts-statement or suppression of fact must be willful.”

6.4 Hon’ble Supreme Court in the case of HHM.M Limited - 1995 (76) E.L.T.497 |
(S.C) held that the show cause notice must put the assessee to notice Wthh of the &

various commissions or omission stated in the prov1so is comm1tted to extend the .

period to 5 years. In the present case there is no. mention of emissions or

commissions made by the appellant with intent to evade tax.

6.5 'Further, I observe that the adjudicating éuthdrity has not determin_ed the

nature of service. The service tax liability is determined on the nature of service
provided by a supplier of service. CBIC in the letter dated 26.10.2021 has

. instructed that show cause notice should be issued only after proper verification of

facts. I find that High. Court of Bombay in the case of Amrish Rameshchandra Shah-

2021-TIOL-583-HC- MUM ST had quashed identical show cause notlce in which

service tax was demanded without any verification and based only on the data -

provided by the Income Tax authorities. I also find that identical view has taken by
this office in Order—in-—Appeal No.BHV-EXCUS-000-APP-022-2021-22 dated
31.03.2022. : |

7. In view of the above, it is clear that the department has failed to determine

the nature of service provided and thus failed to establish that the appellant has

provided taxable service. The department also failed to establish that the

ingredients for invoking extended period are present in the present case with

ev1dences as per Circular No. 1053/2/2017-CX., dated 10- 3 2017 and the settled
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-Theréfore,. the demand beyond t(ﬁ’e normal period of limi’tatioﬁ under Section 73 of

~ «the Finance Act. 1994 is time\ barred and not sustainable. As the demand is not

sustamable on limitation, the impugned order requlred to be set aside without

- going to be merits of the case.

8. - Inview of above, I set as1de the 1mpugned order and allow the appeal.

o mmﬁﬁnﬁmmﬁmmmﬁ%mm%

9:  The appeal filed by the Appellant is dlsposed off as above

| Attested
- Superintendent (&rauamﬁra'/ SHIV PRATAP SINGH)
_ ~Central GST (Appeals) (Wﬂﬂ)/Commlssmner (Appeals)
By RP.A.D. kot
Jay | To - "
TRy fafey Aefin glear R M/s Galaxy Modelling Studio
. 7| @ 9TR T UT) (Prop. Sagar S. Rupapara), '
SR e, e yafier A . .. | Amir Plotting, Juna Pachplpla Road,
SgR o o Jetpur
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