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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

17.02.2023

m&uﬁaﬁﬁ &1 111 Ud Ul /Name & Address of the Appellant & Respondent :-

’ _Mls. Nayara Energy Ltd, P.O. Box No. 24, Jam- Khambhaliya,, Dist- Devbhoomi-

‘DPwarka-361305.
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Any person aggrieved by this Order in-Appeal may file an'appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-
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The specml bench of Customs, Excise & Service Tax Appellate Trlbunal of West Block No. 2, R K. Puram, New
* Delhi in all matters relating to classification and valuation.
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. ’I‘%the West regional bench ao({ (é‘go oms, Excise & Service Tax &pellate Tribunal (CESTAT) at, 2rdFloor, Bhaumali

awan, Asarwa edab: 16in case of appeals other than as mentioned in para- 1(a) above
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afeal to the Appellate Tribunal shall be filed in quadruphcate m form FBI}-:} / as prescribed under Rule 6 of
Centr Exc1se Ad)&) ) Rulcs 2001 and shall be accompanied eigams one which at east should be accompanied
by a fee of Rs.10,000/- where amount of du deman mterest/]%enal /refund isupto S
Lac., 5 Lac to 50 Lad a.nd above 50 Lac respectwe ely in the form of T ssed an{( avour of Asst. Registrar
of branch of any nominated public sector bank e place where the bench of any nominate &ubhc sector bank
of the place where the bench of the Tribunal is 31tuated Apphcatmn made for grant of stay shall be accompanied

by a fee of Rs. 500/-.
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#abyeal under sub sectum (1) of Section 86 of the Fmance Act 1994, to the A pellate Tnbunal Shall be ﬁled
BidNiplicate in Form S T.5 as rescnbed under Rule 9(1) of the Service ,Tax Rules, and Shall
yed by a copy of the order peale against (one of which shall be' ceruﬁed C cf)& ould be
e\ b f Rs. % the amount of service tax & interest eman enal
ess, Rs.5000 / here the amount of serv1 e tax & interest demanded & penalty levied is more
hs but not exceeding Rs. Fi Lakhs, Rs.10,000/- where the amount of service: ta{( & interest
ga B ty levied is more than Sr‘;ees in the form of cros: ank draft in favour of the
g -4 eglsﬂar of the bench of nommated Pubhc ctor Bank of the place where the bench of Tribunal is
" Application made for grant of stay shall be accompanied by a fe€ of Rs.500/-.
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Tée appeal under sub section (2) and tgA) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescriged under Rule 9 (2)- &9(2A) of the Service Tax Rules, 1994 and shall be accopcagamgd by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals} (one of which shall be a certified copy)
and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the 'appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie

. before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are-in dispute, or

penalty, where penalty alone is in dispute, provi ed the amount of pre-deposit payable would be subject to a

ceiling of Rs. 10 Crores, . .
Under Central Excise and Service Tax, “Duty Demanded” shall include :

1) amount determined under Section 11 D; ) .
i1} amount of erroneous Cenvat Credit taken; .
ii1) amount &ayable under Rule 6 of the Cenvat Credit Rules . :

- provided further that the provisions ef this Section shall not gpl}; to the stay axphcat]on and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. .
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A revision ap hcau/on lies to the Under Secretary, to the Government of India, Revision Application Unit, Minisuiy
of Finance, egartment of Revenue, 4th Floof, Jeevan Deep Building, Parliament Street, New Deln-11000
ugléier tiSec%%ns %%E of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1}
of Section- ibid: .
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse ar to another facto
or from gne %arehougc, to another during % ho &ouse or in stora?e/‘

0 e course of processing of the goods in a war
whether in a factory or in a warehouse : .
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" In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable

material used in the manufacture of thé goods which are exported to’any country or territory outside India.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is %a by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in F No. EA-8 a: ified under Rule, 9 of Central i
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communicated and shall be accompanied by two copies each of the QIO and Ordeér-In-Appeal. It shou_lé also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescnbeé under Section 35-EE
of CEA, 1944, under Major Head of Account. )
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The revision lication shall be accompanied by a fee of Rs. 200/- where the amount involved in R s O
Lac or less anag s. 1000/- where the atgount in\yolved is more thaél Rupees One Lac. - olyed In Rupees Une
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aforesaid manner, notwithstanding the fact that the one appeal to the Aipi%llang Tribunal or the one application-
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}o th:cgentral Govt. As the case may be, is filled to avoid scriptoria wor! sing Rs. 1 lakh fee of Rs. 100/-
or each. .
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3(f1d 33 /ORDER-IN-APPEAL

M/ s-Nayara Energy Ltd (earlier known as Essar Oil Ltd) Post Box No.24, Head
P.O. Khambhalia, Dist. Jamnagar-361 305 (hereinafter referred to as the
appellant) haé filed appeal No. GAPPL/COM/CEXP/236/2022 against Order-in-
Original No.v 01/AC/JAM-11/2022-23 dated 12.04.2022 (hereinafter referred to .
as ‘impugned order’) paseed by the Assistant Commissioner, Central Excise 8

CGST, Division-II, Jamnagar (hereinafter referred to as ‘adjudicating authority’).

‘2. . Facts of the case, in brief, are that the appellant filed an application for
grant of Central Excise Reéistration before the Assistant Commissioner. The
registration was granted with post fact of approval of Commissioner of Central
Excise for area excluding Single Buoy 'Mooring (SBM). Being aggrieved, the .
appellant filed appeal before Commissioner (Appeals) and the same was judged
as non-appealable. The appellant filed appeal before CESTAT and the Tribunal
vide Order No. A/10377/2016 dated 13.04.2016 has remanded back the matter

"to the original authority who is the proper officer under the law for grant of

- Central Excise Reglstratlon to reconsider the 1ssue ‘The adjudlcatmg authority

.’by the impugned order has held that the SBM cannot be included in the Central

v .},:"i»Excme Reglstration

T3 ‘Being aggrleved the appellant filed the appeal wherein they, inter alia,
o contended that | |

. 'The impugned order is neither a Jud1c1al order nor a speakmg order and
e thus liable to be set a31de. It is settled law that judicial as also quasi-
| judicial authorities are under an obligation to record reasons, however
| brief the same may be, as it is a requirement of principles of natural

- justice. A L | ' . |
o The adjudicating authorlty has m1s1nterpreted and rnlsapphed the
| instructions contained in the supplementary ‘instructions regarding
registration of premises. Supplementary Instructions in the Central Excise
Manual allows single registration of two premises which are separated by
a canal, puhlic road or a rail road, then it ought to allow the single

registration of premises which are allegedly separ'ated by sea.

"o The adjudlcating authority completely failed to observe that SBM is an
| 1mportant part of any refinery and it.is this SBM which is attached the
ships which carry crude and by using this SBM, the,crude is pumped from
the mother vessel to the crude oil tankages, where such crude is stored
before being cracked in the refinery. Thus, the entire pipeline corridor -

long with SBM is to be considered as an integral part of the factory.

i . -
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e Neither Rule 9 nor the notifications or the supplementary‘ instructions

provided for exclusion of a particular area from the reglstratlon of factory

premises. Therefore the exclusion of SBM from the reglstered premises is

illegal.
e The adjudicating authonty has erred in passing the impugned order
without any mdependent apphcatxon of kind and by simply relylng upon

the commurucatlon from the Principal Commissioner. An adjudicating

authority is a quasi-judicial authority who ought to consider all thev

‘material on regord ahd apply its mind independently before passing‘ order.

4. Shri Prakash Mehta, Jt. General Manager of the appellant appeared for
personal hearing on 25.01.2023 and reiterated the submissions in the appeal.
He submitted that the case was remanded by the Tribunal to the proper officer
i.e. JAC for deciding the registrétion. However, he has passed the impugned

order on the basis of a decision taken by the Pr. Commissioner after a personal

hearing. He submitted that the quaei-judicial authority has to take decision and

pass a speaking order independently. He cannot decide a case based on decision

- taken by someone else, in exercise of a statutory power vested in him. The order-

in-original is, therefore, bad in law. He requested to set aside the impugned order

and grant them relief deemed fit.

5. I have carefully gone through the facts of the case, the impugned order,

grounds of appeal i 1n the appeal memorandum On recapitulating, I find that the

appellant filed an apphcatlon for reglstratlon and the registration was granted
with post fact of approval of Commissioner of Central Excise for area excluding
Single Buoy Moofing (SBM). The matter was carried to Tribunal who, vide Order
No.A/10377/2016 dated 13.04.2016, has remanded back the matter to the
original authority who is the proper officer under the law for graht of Central

Excise Registration to reconsider the issue with the following direction:

“6.  In the result, the matter is remanded to the original authority who is the proper
officer under the law for grant of Central Excise registration to reconsider the issue afresh
and record reasons while disposing the application for registration in in any manner, after
giving an opportumty of personal hearing to the Appellam‘/Assessee The Appeal is
disposed of as above.”

6.1 However, the adjudicating authority has passed the 1mpugned Wlth the‘

following observation:

“7.  The Joint Commissioner (Tech) HQ, Rajkot vide letter “dated
21.03.2022 has communicated the decision in the matter after personal
hearing held by the Principal Commissioner, which is reproduced hereunder:

‘In this connection, the Principal Commissioner, CGST, Rajkot after holding a
personal hearing of the aforesaid tax payer on 23.11.2021, has denied the request
for inclusion of Single Buoy Mooring (SBAD in their Central Excise Registration,
by observmg as below:

-
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On the basis of the instruction contained in the manual and also as warranted by

the notification quoted, it can be safely concluded that the two premises are not

- separated by a canal, public road or a rail road. The two, premises are separated
* by sea which has not been includeéd in the exemption category.

In view of the above, the request for single regzstratzon is denied to them’

Accordingly, the Smgle Buoy Mooring (SBM) cannot be included in the -

Central Excise Reglstratzon
6.2 From the above, it is ev1dent that the adjudicating . authority, while

deciding the case, has not conducted any personal hearing and has not recorded

any reason 1ndependent1y As per the direction contained in the order dated

13.04.2016 of the Tr1buna1 the original authority was required to record reasons

while disposing the application after-g1v1ng an opportunity of personal hearing.
In the present case, the personal hearing was conducted by the Principal

Commissioner and not by the adjudicating authority. Further, as per Paragrdph '

- 3.2 of CBEC Supplementary Manual, the fact that two premises are part of the

same factory will be decided Commlssmner of Central Excise. Thus, it appears
that the proper officer to decide the case is the Commlssmner of Central Excise "

and not A331stant Commissioner. As such the 1mpugned order is ab initio bad

"and is required to be set aside.

o .7_:.' ~In view of the above discussions and findings, I set aside the impugned

Wﬁ, . ' To |
ﬁ@ﬁlmmm | M/s Nayara Energy Ltd
vie %Ts’th'e a,m Post Box No.24, Head P.O.
mgm?q “ | Khambhalia,
' gtmm-sm 305. | Dist. Jamnagar-361-305

: order, leaving the issue open to be decided by the proper officer.

c. a@aﬁmaﬁaﬂnﬁmmﬁmmaﬁ%ﬁ%mw%l

8. The appeal filed by the Appellant is disposed off as above.

Wo d . . '
| A s
Supe e dent, | @lauarqﬁrs'/ SHIV PRATAP SINGH)

| Central GST (Appeouls, SgH (31dten/Commissioner (Appeals)
By R.P.A.D. ~ Rajkot ' , |
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