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Arising out of above mentioned OIO issued by Addmonal/Jomt/Deputy/Asmstant Commxssmner Central .
Excise/ST / GST, Rajkot/ Jamnagar / Gandhldham : . . ’

g M&m &1 T9 Ut / Name & Address of the Appellant & Rcspondent -

M/s. Pitamber Devabhai Dabhi, At Post paneli, Morbi, Dist. Morbi- 363642
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Any person aggrieved by this Order-in-Appeal may file 'an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tnbunal under Section 35B of CEA, 1944 / Under Sectxon 86
of the Fipance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No 2 R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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Th d b i 1) of Section 86 of the Finance Att, 1994 to the Appellate Tribunal Shall be filed
in el?agru ﬁgatgrlfxu oﬁ &3 (5) a?s prescribed under Rule 9(1 of the Service p Rules, 1994, and Shall be
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Tée appeal under sub section (22Aand gA) of the section 86 the Finance Act 1994, shajl be filed in Fot 8T.7 as
prescribed under Rule 9 g)‘ &9(2A) of the Service Tax Rules, 1994 and shall be acconéganied by a copy of order *
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) -
and copy of the order passed b¥ the Commissioner - authorizing the Assistant. Commissioner or Deputy
Commissioner of Central Excise/ ice Tax to file the appeal before the Appellate Tribunal. '
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For an apEeal 10 be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also .
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an g peal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or dug' and penalty are in dispute, or °
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a -
ceiling of Rs. 10 Crores, . . *
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determinel under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
(i) amount t%ayablc under Rule 6 of the Cenvat Credit Rules -
_- provided further that the provisions of this Section shall not ztigpl to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance {No.2) Act, 2014.
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In case of any loss of goods, where the loss gccurs in transit from a factory to a warehouse or to another factory -
or from one warehouse, to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse : .
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In case of rebate of duty of €xcise on goods exported to any country or territory outside India of on excisable
material used in the matryxu acture of the goods wlu%h are exgorted ttgy any country or territory outside India.
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date appointed under Sec. 109 of the Finance (No.2) Act, 998.
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of CEA, 1944, under Major and of Account. . :
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3rfie TSR /ORDER-IN-APPEAL
Shri Pitambar Devabhai Dabhi, At. Post Paneli, Taluka Morbi (hereinafter
‘referred to as appellant) has filed appeal No. "GAPL/COM/STP/1706/ 2022
against Order—in—Qriginal No.61/LRM/AC/2021-22 dated 24.03.2022
- (hereinafter referred to as ‘impugned order’) passed by the Assistant

Commissioner, Central GST, Division, Morbi-II (heremaﬁer referred to as

o adJudlcatmg authonty’) ' - ‘

2. Facts of the case, in brief, are that as per data received from the Income
" Tax department, ‘the appellant appeared to have received various amounts as |

consideration for prov1d1ng taxable service during the period 2014-15. It

appeared that the appellant had not obtained Serv1ce tax reglstratlon and did

not pay service tax. Therefore, a show cause notice dated 24.09.2020 was issued
to the appellant demandlng serv1ce tax of Rs.2,71, 937 /- and proposing penalties
under Sections 77 and 78 of the Finance Act, 1994. The adjudicating authority,
by the impugned order, confirmed the demand of Rs.2,71,937/- along with
interest under Section 75 of the Finance Act 1994 and imposed penalty of
Rs.2,71, 937 /- undef Section 78 ‘of the Fmance Act 1994. He also imposed
_ ' penalties of Rs.10 ,000/- under Section 77(1)(a) and Rs 10 OOO/ under Section
' i/77(2) of the Finance Act, 1994

3. Being aggrieved, the appellant filed appeale wherein they, inter._ alia,
. submitted that his firm is a proprietary concerned and engaged in providing
fabrication work to M/s Paschim Gujarat Vij Company Ltd (PGVCL for brevity),
which is a Government Company. The appellant contended that he had provided
works contract service Wthh falls under Reverse Charge Mechanlsm (RCM) and
he is requlred to pay only 50% of the service tax as 50% was requlred to be pa1d
by the re01p1ent as per Notlﬁcatlon No. 30/ 2012-ST. The appellant further
submitted that in terms of Rule 2A(ii) of Serv1ce Tax (Determination of Valué
Rules, 2006), he is eligible- for abatement @60% on the remaining value of
‘Rs.11,00,069/-. He contended  that, considering the value @40% on
: ,Rs 11, 00 069/ , taxable value comes to Rs.4,40,027/- Wthh is below the
‘threshold of Rs.10 lakhs in terms of Notification No.33 /2012- ST The appellant
also contended that PGVCL is Gujarat Government and hence itisa ‘Government
'Authorlty as defined under paragraph 2(s) of the definitions prov1ded in
.Notlﬁcatlon No0.25/2012-ST and thus eligible for benefit of exernptlon under
Sr No. 12(a) of the said notification. ' :

4, Vide letter dated 11. 11.2022, Shri Mav31bha1 Pltamberbha,l Dabhi, son
< spate Pitamber Devabhai Dabhi submltted a copy of death certificate issued

3% Talat1 cum Mantri of Paneli Village, on the death of appellant Shri
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Pitamber Devabhai Dabhi. He submitted that Hon’ble Supreme Court in the ]

case of Sabina Abraham-2015 (322) ELT.372 (SC) held that a person
1nclud1ng his agent who is liable to pay duty of Excise and the person

referred to can be the 11.v1ng person only. with no scope for proceedmg agamst

dead person’s legal heirs.

5. I have carefully gone through;the facts of the case the impugned order,

the appeal memorandum and the submissions madé by the Appellant First of |

all, I would like to address the issue of contmumg the appeal proceedlng when

the appellant is no more. I have gone through the case law cited by Shri"
Mavjibhai Pitamberbhai Dabhi son the appellant and find in the said appeal

a show cause notice issued to the w1fe and four daughters of the deceased

sole proprietor was challenged on the grounds that the proceedlngs initiated '

agamst the deceased abated on his death in the absence of any provision in the -

Central Excises and Salt Act to continue assessment proceedings against a dead
person in the hands of the legal representatwes In the present case, it is not a

proceedmgs agamst the legal representatives or legal heir, as the assessment

was already completed Thls is'an appeal filed agamst the order under which the

demand confirmed and I do not find any impediment in dec;dlng the appeal filed
by the appellant, though he is deceased. Therefore, I proceed to decide the appeal

on its merits.

b e

6. I find that the_ appellant had made the argument before the adjudicating *

authority that they had provided service related to repair and maintenance of
PGVCL, which is a ‘Government Authority’ and accordmgly the services provided
by them were covered under Notification No.25/ 2012-ST dated 20.06. 20 12. The
adjudicating authority, in the 1mpugned order, held that PGVCL is a body

corporate incorporated under Companies Act, 2013 and the service pro‘}ided by .

PGVCL are not covered under the warks specified under Articles 243W of the
Const1tut10n of India and hence the service is not covered under Sr. No.12(a) of
Notification No.25 /2012- ST. '

7.1' In this reg'ard, I find that M/s PGVCL is a company registered under |

Companies Act and it is not a Government or department of Central or State

Government. The consensus seems to be that when the government engages

itself in trading ventures, particularly as Government companies under the

company law, it does not do so as a pohtlcal State or political Government but -
it does so in the garb and essence as a company Though it was wholly controlled
" by the Government, it had a separate entity and its income is not the income of
the Government. In- the case of Western Coalfields Limited v. Special Area

Development Authority, the Supreme Court did not uphold the contentlon of the
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they were wholly owned by the Government of India and so the companies could

»'not be subjected to property tax. Hon’ble Supreme Court in its Judgment dated
-26/11/1981 observed as follows

“Even though the entire share capital of the. appellant compames has been subscribed by
the Government of India, it.cannot be predicted that the companies themselves are owned
by the Government of India. The Companies which are ‘incorporated under the Companies
Act, have a corporate personality of their own, distinct from that of the Government of
India. The land and buildings are vested in and owned by the compames the Governmenl
of India only owns the share capital.” :

7.2 . On the rationale of the aforesaid Judgment in Hmdustan Steel Works

,Constn_.lctlon Co. Ltd. Vs. State of Kerala, it was held that 'notwithstanding all
the pervasive c_ontrol of the Government, company is neither a Government

" department nor a Government establishment. Hon’ble Supreme Court in its

judgment dated 22/ 04 /1997 held as under:

“After “giving our careful consideration to the facts of the case and the respective
contention made by the learned counsel for the parties, it appears to us that the appellant
company cannot be held to be u department of the government. There may be deep and
pervasive control of the government over the appellant company and the appellant
company, on such account may be an instrumentality or agency of the Central Government
and as such a "State' within the meaning of Article 12 of the Constitution. Even though the

- appellant company is an agency or instrumentality of the Central Government it cannot
* . be held to be a department or establishment of the government in all cases.’

7.3 ~ From the above, it is lucid and crystal clear that M/s PGVCL though a

- j'cornpany owned by Government of Gu_larat is not a dcpartment of Government

of India. As such, I hold that the appellant has wrongly clalmed exemption under

Sr. No 12A of Notlﬁcatlon No0.25/2012-ST and hence there {s no infirmity in the

| order of the adJudlcatlng authority denying the exemption and conﬁrmmg the
) ‘demand in respect of service prov1ded to M/s PGVCL. ”

8. In the present appeal the appellant had made another argument that the

services provided by them are ‘work contract serv1oe and as per Sr.No.9 of
Notification No.30/ 2012-ST'dated 20.06.2012, liable to pay only 50% of service
tax liability. The appellant also contended that there is no service tax liability as

-the value of service after deducting 50% of value payable under. RCM. The

- ad3ud1cat1ng authonty, in the 1mpugned order, observed that major goods for

executlon of contract have been prov1ded by M /s PGVCL and no supportlng

‘document has been prov1ded by the appellant-that the goods 1nvolved in the
‘_ contract was chargeable to VAT/ Sales Tax. It has to fulfill the prime cond1t10n

of transfer of property in goods involved in the executlon of such contract is

leviable to tax as sales of goods to classify in the category of ‘works contract
‘service’. The adjudlcatlng authority has observed that the appellant- falled to

vprov1de any evidence to prove that there was transfer of property which is levied

‘tax as sale of goods /transfer of property and hence it cannot be considered
orks contract’ service’. The appellant has not adduced any such evidence

his appeal also. Therefore I do not find any infirmity in the impugned order

r W . Page 5 of 6




" Appeal No: GAPL/COM/STP/1706/2022
denying the claim of the appellant his liability to pay service tax is 50% under
RCM as per Notification No.30/ 2012-ST. As such the claim of abatement in
terms of Rule 2A(ii) of Service Tax (Determination of Value Rules, 2006) and the

valug of servicc being remained, below threshold of Rs.10 lakhs in terms of

Notification No.33/ 2Q12;ST are also not sustainable. Thué, I do not find any -

infirmity in the impugned order. |
9. Inviewof Ehe above, I uphold the impugned order and reject tfhevappeal.
go. oo g ae B ander b1 P I % & Rear i 8 | L

10. .The aippeal filed by the Appellant is disposed off as above.
wefya / Attested '
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