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Any person aggneved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appelldte Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act 1994 an appeal lies to:-
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‘ The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2 R.K. Puram, New
. L : Delhl in all'matters relating to classification and valuation. -
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The appeal under sub section (1) of Section. 86 of the Finance Act 1994 to the A ellate ’I‘nbunal Shall be ﬁled
in quagru ucag in Form ( )as prescnbed under ule 9(1) of the Service: ’lpa?{ Rules, 1994, and Sh
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’1'{xe appeal under sub section (ZQAand tS%A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as .
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
- of Commissioner Central Excise or Commissioner, Central Excise (Appeals) {one of whicg shall be a certified copy)
.and copy of the order assed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ gervxce Tax to file the appeal before the Appellate Tribunal. - )
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in. dispute, provided the amount of pre-deposit payable would bé subject to d
ceiling of Rs. 10 Crores, ) .
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D; -
il amount of erroneous Cenvat Credit taken; *
i) amount payable under Rule 6 of the Cenvat Credit Rules = |
_- provided further that the provisions of this Section shall not ?gplgutlo the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Xct, 2014. - ‘
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. - id:
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§gods, where the loss gccurs in transit from a factory to a warehouse or to another factory
to another during the course of processing of the goods in a warehouse or-in storage

In case of any loss
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable '
material used in the manufacture of the goods which are exported to any country or territory outside India.
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() In case of goods exporte?gutside Indiaagrzport to Nepal or Bhutan, without psgvn{ent of duty.
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Credit of g‘xzny :1uty allowed to be utilized towards pggnent of excise duty on final products under the provisions

of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Exci P
(A;?p%afs‘s_ RII;I% , 2001 within 3 months from the date on which the %I;der sought.to be appealed against ?g .
¢ommunicated and shall be accompanied by two copies each of the OIO and Odeer-ln;Apge . It should also be
accompanied by a copy 6f TR-6 Ch: evidencing payment of prescribed fee as prescribed under Section 35-EE
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" The revision ag licat'bon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/ - where the amount involved is more than Rupees One Lac. ' :
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- Appeal No: GAPL/COM/STP/1531/ 2022

3l STA /ORDER-IN-APPEAL

M/s Bhagvat1 Infrastructure Co, 152; Backbone Shoppmg Centre,

| Chandresh Nagar Main Road, Mayani Chowk, Rajkot (hereinafter referred to as
appellant) has filed appeal No. GAPL/COM/STP/ 1531/ 2022 ‘against Order-in-
Onglnal No.59/ JC(Man) /2021-22 dated 23.03.2022 (heremafter referred to as

‘impugned order’) passed by the Joint Commissioner, Central GST, Rajkot o

* (hereinafter referred to as ‘adjudicating authority’).

2. Facts of the case, in brief, are that as pér data received from the Income
Tax department, the appell_ant appeared to have received various amounts as
consideration for provlding taxable service during the period 2014-15, 2015-16
‘and 2016-17. It appeared that the appellant - had not obtained Service tax
'regrstratlon and did not pay service tax. Therefore, a show cause notice dated
29.09.2020 was issued to the appellant demanding service tax of Re.63,77,530 /-
and proposing penalties under Sections 77 and 78 of the Finance Act, 1994. The
. adJudlcatmg authorlty, by the 1mpugned order confirmed - the demand of

Rs. 12, 12 811/- along with interest under Section 75 of the Finance Act 1994 :

- ,and zmposed penalty of Rs.12,12,811/- under Section 78.0f the Flnance Act

(360 /- ‘Under Section 77(2) of the Finance Act 1994

’

: 3._ Being aggrieved, the appellant filed appeals whereln they, inter alta,

v submltted that;

" e The impugned order has travelled beyond the scope of show cause notice in

“as much as there is no allegation in the show cause notice that the,contract

between the appellant and Gujarat Ayurveda University was not 31gned
before 01.03.2015. . A

. They had provided construction service to Gujarat Ayurveda Uiversity,
whieh isa Gover:nment authority and hence the said service was exempted

in terms of Notification No.25/2012-ST. -

e They had not evaded any service tax in as rhucbh asitis ndwhere alleged and

held that they had collected service tax but not deposited with the

 government exchequer. They had acted in a bona fide manner that service '

' was provided to.government and the same was not exigible to serviee tax.

. Hon’ble Supreme Court has held in the case of Uniworth Textiles Ltyd—2013
(288) ELT.161 (S.C) that mere non-payment of dut1es is not equivalent to

collus1on or willful mis-statement or suppressmn of. fact The appellant was .

unaware about the condition regardlng date of contract that was inserted

""77*9 ide Notification No. 9/ 2016 ST dated O1. 03 2016. Such a condition is

94 ‘ He also imposed penalties of Rs.10 OOO/J under Section 77(1)(a) and

o . : . ‘ | : Page 3of 7.




Appeal No: GAPL/COM/STP/1531/2022

purely proeedural and cannot lead to a conclusion that appellant harbored
intention to evade service tax. "

e The demand 1s Triot tenable on merit as well as hrmtatlon and hence the

-appellant is not liable to penalty under Section 77 and 78 of the Finance

Act, 1994.

4. . Shri Vikas Mehta, consultant appeared for personal hearing in virtual
mode on 25.01.2023 and relterated the submissions in the appeal. He
submitted that the appellant was providing constructlon services to Gujarat
Ayurveda Un1vers1ty. The demand has arisen due to w1thdr‘awa1 of the

" exemption- notification w.e.f 01.04.'2015 and its retrospective re-
: {

introduction w.e.f 01.03.2016 provided that the contract is signed prior to _;’

01.03.2015. As their contract was signed in June 2016, the benefit of
notification 'is being denied to them. However, this cannot be treated as
intentional or wilful evaswn and therefore, extended period for issuance of
show cause notice cannot be invoked. The show cause notice 1nvok1ng
extended period has been issued mechanlcally based on ITR data without
making any enquiry. He requested to take a judicial/ lenient view and set

aside the order-in-driginal on the ground of limitation.

5. I have carefully gone through the facts of the case, the impugned order,

the appeal memorandum and written as well as oral submissions made by the

Appellants The issue to be decided in this case is whether the, 1mpugned order, . .

_in the facts and circumstances of the case, confirming the demand against the

appellant and imposing penalty is legal and proper or otherwise.

i

6. It is observed that the show cause notice in the present case was issued

on the basis of data provided by the Income Tax department. The adjudicating
authority, after con31denng the submissions of the appellant ‘and documentary

evrdences dropped part of the demand confirmed the demand in respect of the

semce provided to Gujarat Ayurveda Unlver31ty as the contract was issued on

20.06.2015. The appellant, in the present appeal contended that the demand
has arisen due to \mthdrawal of the exemption notification w.e.f O1. 04. 2015
and its retrospectlve re- -introduction w.e.f 01.03.2016 provided that the
contract is signed prior to 01 .03.2015. As their contract was 31gned in June
| 2016, the benefit of nOtlfICd.tlon is being'denied to.them. However the
appellant contended that, this cannot be treated as 1ntent10na1 or. wilful

- evasion and therefore extended period for issuance of show cause notice

‘cannot be 1nvoked

l

7. Sr. No 12 of Notlﬁcatlon No. 25 /2012-ST is reproduced below
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L ¥ . . v . ' ., e
“12.  Services provided to the Government, a local authority or a governmental authority
by way of construction, erection, commissioning, installation, completton fitting out,
repair, mruntenance renovation, or alteration of -

(@) a civil structure or any other original works meant predominantly for use other
than for commerce, industry, or any other business.or profession; '

(b)  a historical monument, archaeologtcal site or remains of national importance,
archaeological excavation, or antiquity specified under the Ancient Monuments and
-, Archaeological Sites and Remains Act, 1958 (24 of 1 958)

(c) a structure meant predommantly for use as (i ) an educatzonal (i) a clzmcal or (uz) '
an art or cultural establishment;

(d) - canal, dam or other irrigation works;

(¢)  pipeline, conduit or plant for (i) water supply (u) water treatment, or (iii) sewerage
treatment or disposal; or

1), a residential complex predominantly meant for self-use or the use of their
employees or other persons spec:f ed in the Explanation 1 to clause 44 of section 65B of
the said Act;”

- 8. | Exemptlon granted 'vide Notiﬁcatibn No. 25/2012-ST dated 20.06.2012

.  was withdrawn in respect of serrrices described at'(a), (c) and (f) of Sr. No.12 by
Notification No.06/2015-ST dated 01.03.2015. But, the same was later on

restored by Notlﬁcathn No. 9/2016-ST dated Ol 03.2016 vide Entry Sr. No. 12A

"(a) (b) and (c) which read as under

“(iv)  after entry 12, with effect ﬁom the Ist March, 201 6 the followzng entry shall be
; 'mserted, namely -

7 Servlces provzded to the Government a local authority or a governmental
authority by way of construction, erection, commissioning, installation, completion, fi ttmg
out, repair, maintenance, renovation, or alteration of -

(a) a civil structure of any other original works meant predominantly Jor use other
than for commerce, industry, or any other business-or profession;

(b) . astructure meant predominantly for use as (i) an educational, (i) a clzmcal or (m)
. an art or cultural establzshment or - :

| . : o (c).  a residential complex predomznantly meant for self-use or ‘the use of their
- employees or other persons speczf ed in the Explanation 1 to clause (44) of sectton 65 Bof
the said Act;

under a oontract which had been entered into przor to the 1st March, 2015 and on which
‘appropriate stamp duty, where applicable, had been paid przor fo such date :

: provzded that nothing contained in this entry shall apply on or after the Ist April, 2020;”
: From the above, it is clear that exemptlon is granted to the contract entered into
prior to- 18t March 2015. In the present case, itis on record that the contract was
.awarded to the appellant aftEr 1st March 2015 and thus the adJudlcatlng
: ‘authorlty has correctly held that the appellant is not eligible for exernptmn_ as
* per Sr. No.12A of Notification No.12/2012-ST. -

9. Regarding the contention of the appellant that they were unaware about
the condition regardlng date of contract- that was inserted vide Notification
- No. 9/ 2016-ST dated 01.03.20 16 and such a condltlon is purely procedural and

ot lead to a conclusion that a_ppellant harbored 1ntent10n to evade service

- a W o o Page 5 of 7
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Appeal No: GAPLACOM/STP/1531/2022 |

exemption for the contract entered into prior to 01.03.2015 were published in "j%
the official gazette of India. Therefore, the appellant cannot claim that they were *
not'aware' of the condition insérted in the notification. Even otherwise, a'claimant' :

cannot avail benefit of duty concession under a notification inadvertently without

cimi S i B TR Sy

complying the conditions-therein. The burden in this regard was on the appellant -

and it is presumed that'they availed the benefit knowingly.

A TRF B T

.10." With regard to the con;cention of the 'appe‘lllant ‘that they had not
suppressed any fact relating to the activities canjied on by them, with an
iﬁtention to evade pfaynﬁent of service tax and as such the extended period of ’
‘limitation was not applicable; I find that the appellant h-as' received certain
amount towards the service provided and on which no service tax was paid and
no ST-3 return was filed by them. By indulging in 'such tactics, the appellant
has posiﬁvely acted in a dishonest manner with deliberaté intention to evade
péyment of service tax. ‘The above discussions make it amply clear that thev_

appellant has failed to ascertain the correct nature of service rendered by them

and failed declare the correct taxable value and file ST-3 returns. The
Government has inttoduced self-assessment system under a trust based regime
which casts the onus of proper.as‘sessment and discharging of the service tax on

the assessee. Th‘ev definition of “assessment” available in Rule 2(b) of Service Tax

Rulés, 1994 is reproduced as under:

«assessment” includes self assessment of service tax by the assessee,,re-assessment, * .
provisional assessment, best judgment assessment and any order. of assessmént in which ™~ i
the tax assessed is nil; determination of the interest on the tax assessed or re-assessed.

4

11. In the instant case the appellant has failed to properly assess the service ‘
tax liability and also failed to reflect the correct information in the ST-3 returns.
Thus, they have resorted to suppressi,oh of material facts by not determining the

correct taxability of service and not providing correct information in the ST-3

return. It is settled law that the notification has to be read as a whole. If any of | .
the conditions laid down in the notification is not fulfilled, the party is not
entitled to the benefit of that notification. Hon’ble Supreme Court in the recent

case of Krishi Upaj Mandi Samiti-2022 (58) G.S.T.L. 129 (S.C.) held as under:

«g. - The exemption notification should not be liberally construed and beneficiary must
+ fall within the ambit of the exemption and fulfil the conditions thereof. In case such

conditions are not fulfilled, the issue of application of the notification does not arise at all

by implication. v ' . - ‘ '

8.1 - It is settled law that the nofification has to be read as a whole. If any of the
conditions laid down in the notification is not fulfilled, the party is not entitled to the benefit
of that notification. An exception and/or an exenipting provision in a'taxing statute should -
be construed strictly and it is not open to the Court.to ignore the conditions prescribed in
the relevant policy and the exemption notifications issued in that regard.

8.2  The exemption notification should be strictly construed and given a meaning

according to legislative intendment. The Statutory provisions providing for exemption have

to be interpreted in light of the words employed in them and there cannot be any addition
or subtraction from the statutory provisions”. ' o
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In view: of the above settled pos{tion, I hold that the adjudicating authority has
correctly conﬁrmed service tax by 1nvok1ng the extended period of 11m1tatlon as

prov1ded for under Sectlon 7 3 of the Flnance Act, 1994.

o 12. Further the appellant has contended that no penalty was imposable as
there was no intention to evade payment of service tax. The above d1scuss1ons

‘_ clearly reveal the appellant has intentionally concealed a part of the taxable

| -value and deliberately not obtained service tax registration.on the pretext that
‘their service 'is_ not taxable. Thus, I hold that the appellant has rendered

. themselves liable to penalty in terms of the provisions of Section 77 and 78 of
the Fina'nce Act, 1994, | ' ' | "

13, - In v1eW of the above, I uphold the impugned order and reject the appeal

vy atﬂammavfaﬁﬂi mmﬁmmaﬁ%@r%mm% |
14. The appeals filed by the Appellant are disposed off as above.

¢ wenfie / Attested
| /ﬁ% 013

Supeftehdent (R1a yar Rig/ SHIV PRATAP SINGH)

Central GST (Appeals) Gﬂ'g?ﬁ (Gﬂﬂ?l)/Commlssnoner (Appeals)
Rajkot o

. To

? M/s Bhagvati Infrastructuré Co,
152, Backbone Shopping Centre,
Chandresh Nagar Main Road,
Mayani Chowk, Rajkot
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