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‘ . Passed by Shri Shiv Pratap §lngh. Commissioner (Appeals), Rajkot.
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’ »Ansmg out of above  mentioned OIO issued by Addmonal/Jomt/Deputy/Assxstant Comm1551oner Central -
Excxse/ST / GST Ra;kot/Jamnagar/Ganthdham 1 :

anﬁwaf&uﬁam‘r &7 ¥ Q4 UaT /. Name & Address of the Appellant & Respondent -

’Rajshri Talkies, Bhupendra Road, Rajkot-360001.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way
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) ) -.Appeal to Customs Excise & Service Tax Appe]late ‘Tribunal under Sectlon 35B of CEA, 1944 / Under Section 86
4 . - of the Finance Act, '1994 an appeal lies to:-
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T The special bench of Customs, Excise & Service Tax Appellate ‘I‘nbunal of West Block No. 2, R.K. Puram, New
: . ~ ‘ ", Delhi in all matters relatmg to classification and valuation.
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of branch of any nomn%)a g) csec or bank eplace where the ben of any no ated ubhc sector bank
- of the place wher }.h ench of the Tril unal is s1tuated Apphcatlon made for granto ysh be accompanied
e byafee of Rs. 5
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: tign (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribupal Shall be fled
g’e 355%%“3 der s subosr?ﬁ ign Qo resggbed Qnder Rule 9(1 of the Servx%e’lp Rles, 1954, and Shail be

compamed vy a _copy of the order v&pe ed agamst (one of which sh ertified cetgnﬂ ) and should be
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amount of semce tax & mterest demand penal levxed of

y . 0 10
W gdo}) es;ge%s 4 R&,‘/— where the am nto anx tere demanded pcnalty levied is more
fRb\ five lakhs but not. e::ceedmg Rs. , Rs. 10 /- e amourit of service tax & interest
e & penalty levied is more than § rupees, in ‘the orm crossed b draft cﬁ: favour of the

jsibtant Registr f the bench of nominatéed Public tor Bank of the place where the bench of Tribunal is
fgted. / Xf‘)l;hcsgngn mad e? for grant of stay shall be accompamed by a fegof Rs.500/-. ,
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TAc apgeal under sub section (ZQAand t(gA) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accognganied by a copy of order
of Commissioner Ceritral Excise or Commissioner, Central Excise {Appeals) (one of which shall be a certified copy)
and copy of the order %assed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central :
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For an apgeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an aj peal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, . . .
~" " Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D; .
i1) amount of erroneous. Cenvat Credit taken,
ii1) amount payable under Rule 6 of the Cenvat Credit Rules t . .
- provided further that the provisions of this Section shall not ségpl to the stay agplication and appeals
pending before any appellate authority prior to the commencement of the inance (No.2) Act, 2014.
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A revision apghcatxlon lies to the Under Secretary, to the Government of India, Revision Application Unit, Minis
of Finance, eg ent of Revenue, 4th Floor, Jeevan Deep Building, Parliament t, New Delhi-11000
under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1}
of Section-35B ibid: : ) ‘
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whether in a factory or in a warechouse
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In case of rebate of duty of éxcise on goods orted to any country or territory ’bu.t.:si\dehlnd‘ia of on excisable
material used in the ma?lufacm:e of th% goodg’?v’hich are exgorted gy any coumrrvy or territory outside India.
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gr?casc of goods cxportﬁgutside Indiaﬁort to Nepal or Bhutan, without pa?vtr{cnt of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is Iiasscd by the Commissioner (Appeals) on or after, the .
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. . :
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The above application shz_/all be made in dlg)licate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals), Rules, 2001 within 3 months ffom the date on which the order sought to be gfpealed ainst is
communicated and shall be accompanied by twe copies each of the OIO and Ordc.r-lanpge .1t should also be
accompanied by a copy of TR-6 Ch£la.n ev1(£encmg payment of prescribed fee as prescribed under Section 35-EE

of CEA, 1944, under Major Head of Account
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The revision ag%licaﬁon shall be accompanied by a fee_ of Rs. 200/- where the amount involved in Rupees One., »

Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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case,if the order covers variousnumbers of order- in Original, fee for each O.1.O. should be paid in the

" aforesaid manner, natwithstanding the fact that the one appeal to the Appellant Tribunal or the o licati
" to the Central Govt. As the case n§ay be, is filled to avoid légriptoria worﬁpe XEy fakh fee of Bs. 100/
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if Rs. 1 lakh fee of Rs. 100/-
fo the Cc excising Rs. ee of Rs. 100/

One cop! of application or O.I.O. as the case may be, and the order of the adjudicating authority shall bear
court fe«‘:y stamppof Rs.6.50 as prescribe'd under Scxledule—l in terms of the Couf]t Fee-Act,gw?S, as amended. a
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Attention is also invited to the rules covering these an({ other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) es, 1982,
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www.cbec.gov.in I/
For the elaborate, detailed and latest provisions relating to filing of al to the hi, ellat thority, the
appellant may refer to the Departmental website WWW.C! ec.gov.%n sppeatto gher app e authority, the
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xcise/ Service Tax to file the appeal before the Appellate Tribunal. . ‘

" In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
- or from one warehouse to- another during the course of processing of the goods in a warehouse or in storage .
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_ GAPPLICOMISTP/1329/2022

M/s Rajshri Talkies, Bhupendra Road, Rajkot—360_ OOlt(hereinafter referred to
- as the appellant) has appeal No. GAPPL/COM/STP/1329/ 2022 against Order-
in- Or1g1nal No. 68/JC(MAN) 72021-22 dated 30.03. 2022 (hereinafter referred to
" as ‘impugned order’) passed by the Joint Comrmssmner, Central Excise & CGST :
, Rajkot (heremafter referred toas ‘ the adjudlcatlng authonty’)

2. Br1eﬂy stated the facts of the case are that on the basis of 1ncome data .
. recelved from the Income Tax department for 2014 15, 2015 16 and 2016 17 1t o

N ,was revealed that the respondent had earned income of Rs.3,75, 14 230 / -
towards cons1derat10n for providing services. It appeared that the respondent
‘ _had not obtamed serv1ce tax registration and d1d not pay any service tax and
- also did not file service tax returns as prowded in the Service Tax law. Therefore
"‘ a show cause notice was issued demanding service tax of Rs. 52,81,620/-. The
adjudlcatmg authorlty conﬁrmed the demand and. 1mposed penalties of
'Rs.52,81 ,620/- under Sectlon 7 8, Rs.10 OOO/ under ‘Section 77(1)(a),
" Rs. 10 OOO/ under Section 77(1)(c) and Rs.10 000/ under Sect10n 77(2) of the

' Fmance Act 1994

| Bemg aggneved the appellant has filed the present appeal wherem they,
inter alla; Vcontended that the best Judgment assessment under the provisions of

Section 72 of the Finance Act, 1994 does not empower the department to raise
demand w1thout specifying any of the. clause under which the so called service

N V"’1s chargeable to tax. The appellarit submltted that the department has neither

o lnvestrgated the case nor has produced any ¢ ev1dence to prove the escapement of

" : ‘:taxable service. The appellant contended that the demsmns relied upon by the
A‘ 1 ad3ud1cat1ng authonty are not applicable to the facts of the case. The appellant

| $ subm1tted that the adjudicating authority has erred in imposing penalty on them

i Wlthout cons1der1ng the fact that in absence of any investigation or the allegat10n :

o _ for eSCapement of serv1ces due to suppression of fact or Wlllful mlsstatement

' 4 Advocate Paresh Sheth appeared for personal heanng on 03.02. 2023 and - |
B v. '.relterated the submlsswns made in the appeal He subrmtted that the appellant‘ .
, had subm1tted deta11ed reply to the show cause notice, but could not produce
‘. documents in support as he did not attend personal hearing before adjudicating
{' authonty All the documents are now enclosed with the appeal. Therefore, he
| “requested to set a31de the order- 1n-or1g1nal or remand the matter back to

‘adjudlcatmg authonty for denovo consrderauon

I have carefully gone. through the facts of the case, the 1mpugned order,

. s “of appeal in the appeal memorandum and the submissions of the
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respondent. The point to be decided in the present appeal is ,Wheth'er‘the o
impugned order by which adjudicating authority confirmed the demand is proper
and legal. ‘ : R o

6. In this regard, I find that the show cause notice Was 1ssued only on the

basis of data of income received from the Income Tax department demanding

service tax without ascertammg the category of service. Though the appellant
~ submitted reply to the show cause notice, he did not attend|the personalv‘hea'ring
and the adjudlcatmg authority conﬁrmed the demand on|the ground that the B

appellant failed to produce relevant information and copy of all relevant

documents. Now, since the appellant has produced copies. of relevant documents
along with this appeal, it would be in the fineness of things, if the matter is

" remanded back to the adjudicating authority for deciding the issue afresh after
examining all the relevant .documents and the submi%sions made by the -

appellant. .

7. In view of above I set a81de the 1mpugned order anﬁ remand the matter

back to the ongmal authonty for fresh consideration. 1The appellant shall
produce all the relevant documents before the ad_]udlcatlné authority within 30
(thirty days) for his consideration. Needless to say that opﬁortumty for personal ; |
hearlng shall be afforded to the appellant before deciding the issue afresh.

. mmﬁaﬁ-vmmmmmam %.n :
8. Appeal filed by the Revenue is disposed off as above e

' - wfE/ Attested
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Superintsndent TR (foﬂFI)/Com hissioner (Appeals)~
Central GST (Appeals) '

By R:P.A.D. Rajkot S | R
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BIE-360 001, : Rajkot-360 001 | "
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