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IS TGN YN (Order-In-Appeal Nd.):

. RAJ-EXCUS-000-APP-38-2023
et e 15.02.2023 sEE@ATE 15099023

- Date of Order: e Date of issue:
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Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.

- 3(UR 1Y) 4gad WWWWWWIWWW
AWHIE AR / TTieReTH 1 GRT WG ot e e 3 gford: /

Arising out of above mentioned OIO issued by Addmonal/Jomt/Deputy/Assnstant Comm1ssmner, Central

" Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

' m&m AR IERGRE| /Name & Address of the Appellant & Respondent :-

M/s. Shri Bilal Rasul Jeda, Patti Area, Jakariya Pir ni Vadh, Maliya(Miyana),

- Digt. Morbi- 363670.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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- " Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86

" of the Finafice Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classﬂicatmn and valuation.
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The appeal to the A Tribunal shall be filed in quadru hcat in form | A-3 prescribed under Rule 6 of
CentraP Exc1se fA&ngﬁ%ﬁ 2001 and shafl%le acco?npamep a?nst one wi /tal st should be accompanied
by a fee of GO /-, Rs.10,000 here amount of duty demand mterest/]%ena]ty/refund isupto 5
Lac;, 5 Lac o 50 La c and above 50 Lac respectlve'l:i; the form of crossed b draft vour of Asst. Registrar
of branch of y no ated public secto: e place where the bench of axa}lg_(l nominate ﬁubhc sectof bank
t of stay shall be accompanie:

of the place 6 e bench of the Tribunal is situatéd. Application made for gr
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Tée appeal under sub section (2) and gA) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as

prescriged under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accor_ngamed by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of whic shall be a certified copy)

and copy of the order passed bge the Commissioner authorizing the Assistant Commissioner or Deputy

Commissioner of Central%xcise/ rvice Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on p:lyment of 10% of the duty demanded where duty or dqgr and penalty are in dispute, or.
penalty, where penalty alone is in dispute, .provided the amount of pre-deposit payable would be subject to a

ceiling of Rs. 10 Crores, . .
Under Central Excise and Service Taxge‘;Duty Demanded” shall include :

i) amount determined under Section 11 D;
i) amount of erroneous Cenvat Credit taken; )
iit) amount tglzalyable under Rule 6 of the Cenvat Credit Rules o
- provided further that the provisions of this Section shall not x:gplg to the stay aRphcauon and appeals
pending before any appellate authority prior to the commencement of the Ifinance- (No.2) Act, 2014,
Revis, i timt : t of Ind | | ‘
on application to Governmen : . .
B’H\?ﬂéﬂ ﬁwﬁm%mﬁi%m%m,m% P YR 35EE & CIEGUGEEN
, URd , GIRIOT SfTaeH TS, [ ¥aTed, ISR . nft wifore, ofa dig v, g Anl, 3 [dwel-110001,

ikl |
A revision-ap hcau/on lies to the Under Secretary, to the Government of India, Revision Application Unit, Minisr.rly
of Finance, egartment of Revenue, 4th Floot, Jeevan Deep Building, Parliament Street, New Delhi-11000T..
utx.usi(=,rtiSec|\;3<%_)r]13 ESJ%E of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1
of Section- ibid: -
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

P

LRI

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage

whether in a factory or in a warehouse

2 P e e e

Tma #, i HRd & dig? fhdt a Eagiuikdl] ‘ ,
In case of rebate of duty of éxcise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to any country or territory outside India.

A FIE P BT I 6T Ry HRa ¥ IR, A0Ter a1 YT &) A i fpar mar g1/

In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

b RIS ?3; fRre ot s e 3 srftfom o 33 faftem & dgd oA gaR

m%ﬁqmq%agﬂg m%ﬁ° 2),1993-?:%3@?!21109 $?ﬁ%aﬂn¥m%gm qqgimmﬁg
qifed / . '
Credit of gﬁy liuty allowed to be utlized towards pg{?xnt of excise duty on final products under the provisions

of this Act or the Rules made there under such order is ;iassed by the Commissioner {(Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. .

Judiad Siided @) Q) wial U $eT EA-8 F, it @) =iy Iaare Yoo (Sfimfammae, 2001, ¥ a9 & Sigrld RFRE
2, 39 3CY & UNNUT & 3 WiE & SHciq i S =R | maﬁzﬂaim&aﬂ%.sra et s @t & ufpai et &
ﬁ‘%@m %y%mw Ji9fam, 1944 P} YRT 35-EE & dgd Mg Yo B HQRAR & T1&d & dR W TR-6
The above aplplicau'on s{léll be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to beegPpealed ainst is

communicated and shall be accomﬁlamed gy two copies each of the OIO and Order-ln;Ap&r 1t should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE

of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less ang E’Qs. 1000/- where the an_?ount imyolved is more thaéx Rupees One Lac. . P

fe. 3113“ 0.1 m&mm %ﬂﬁﬁ%m&
%‘ Eq a?%él%@l%ﬂﬁa%%u i U] Qﬁ%ﬁt HIPR B P SiF

I/ In case,if the order covers variousnumbers of order- in Original, fee for each 0.1.O. should be paid in the
aforesaid manner, notwithstanding the fact that the one appeal to the Ai)cp.ellant Tribunal or the one application
tt_o the l(f:lentraI Govt. As the case miay be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of %% 100/-
or each.
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One copy of application or O.1.0. as the case may be, and the order of the adjudicating authority shall b
court fe%ystam%pof Rs.6.50 as prescribed under Sc¥1edule—l in terms of the Court Fee Act,1975, ?arsl.tgns;ended?ar 2
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Attention is also invited to the rules covering these and other related , atters tained i .th Custy Exci
and Service Appellate Tribunal (Procedure) es, 198 m con ed n the Lustoms, Lxase
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www.cbec.gov.in

e elaborate, detailed and latest provisions relating to filing of al to the hi pell i

t may refer to the Departmen websxilte WWW.C e?:. gov.%no appeal to the higher appeliate alllthonty, the
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A< SR /ORDER-IN-APPEAL

. Appeal has beén filed by Assistant Commissioner, CGST Division-I Morbi
(heremafter referred to as. the TRevenue’) against Order-in-Original No.

L 64/ D/ 2021-22 dated 21.02. 2022 (hereinafter referred to as 1mpugned order’)

' pas_sed by the.Assistant Comm1ssmner, Central Excise & CGST, Division-I, Morbi

E (hereinafter referred to as ‘sanctioning authority’) in favour of Shri Bilal Rasul -
Jeda, Patti Area, Jakariya Pir ni Vadh, Maliya (Miyana), | Morbi;363 670

(heremafter referred to as the ‘respondent’)

2 Briefly stated the facts of the case are that on the basis of income data

- rece1ved from the Income Tax department for 2014-15, it was revealed that the

L respondént had earned income of Rs.82,93,512/- toWards consideration for
prov1dmg services. It appeared that the respondent had not obtained service tax

'. reg1strat10n and did not pay any service tax and also did not file service tax
returns as provided in the Service Tax law. Therefore a show cause notice was

i 1ssued demanding service tax of Rs.10,25,078/-. The adjudn:atmg authority

s‘:f _'observed that the respondent provided service of transportatmn of soil within the

”j;»».}busmess premises of M/s Dev Salt Private Ltd and hence not covered under GTA :

service. The adjudlcatmg authonty, therefore, dropped the proceedmgs vide the

1mpugned order. |

o Y Being aggrieved, the ‘Rev‘enue’ has filed the present appeal on the ground
" that the adjudlcatmg author1ty has erred in holdmg that the services rendered
by the respondent are not taxable ‘as per Negatwe List of Section 66D(p) of the
. lt‘Fmance Act 1994. The adjudlcatmg authorlty, the revenue contended that, was
‘ ‘requlred to ad;udmate the show cause notice based on the scope of the .show
- cause riotice issued as well as the contention of the noticee / respondent
BA 'substantiated by the evidences, documents and information and ought to have
examined and evaluated the defence submission light of the statutory provisions.
. The adjudlcatmg authority also erred in holding the service as of ‘transportation
e of goods by road, other than by GTA’ but also erred in holding exempt nature of
- service of transportat10n of salt, which was neither contended by the respondent -
nor forthcommg from the document submitted. It is also contended that the
adjudu:atmg authonty ought to have appreciated the settled law position that
onus to prove e11g1b111ty and admissibility of exemption from payment of tax lies

| upon the person clalmmg such entitlement.

~4, ‘ Opportumt1es for personal hearlng were given to the appellant as well as
i respondent on 07.12:2022, 23.12.2022, 11/12.01.2023 and 23/24/25.01.2023,

\cither the appellant nor the respondent appeared for personal hearlng

ﬂ/ Page 3 of 4
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Therefore, I proceed to decide the appeal on the basis of records available in file.

o [S O ]
5. I have carefully gone through the facts of the case, the impugned order,

grounds of appeal in the appeal memorandum and the submissions of the

R e B i

respondent. The point to be decided in the present appeal is- whether the .
impugned order by which adjudicating authority dropped the demand is proper

and legal. o : 7 . , ."f;-
6. In this regard, I ﬁnd that, the show cause notice was issﬁeci only on the &
basis of data of Vincome: received from the Income Tax department derAnanding,v
service tax without ascertaining the category of service. The adjudicating |
authority, on the basis of ‘the documents submitted by the respondent, has
concluded that the service provided by the respondent is trgnsportation of goods

by a person other than GTA which is covered under negative list as per Section
66D(p) of the Finance Act, 1994. The revenue in the present appeal, at oné place,
submitted that the service provided by the respondent is ‘supply of tangible .
goods’ and at another place contended that the servicé is ‘business auxiiiary
service’. . _ . : - - .
7. In view of above, I set aside the impugned order and remand the matter ,.

back to the original authority for fresh consideration.

c. %qﬁﬁzmaﬁaﬂﬂ%mmﬁqammaW%QMW%n |
8. Appeal filed by the Revenue is disposed off as above. L i

wenfaa / Attested
B

- Superintendent (R v ﬁ‘er/ SHIV PRATAP SINGH)
Central GST (Appeals) 3 (3fdiel)/Commissioner (Appeals)
Rajkot :
By R.P.A.D. o
A H To
off faaer T gt | Shri Bilal Rasul Jeda
R R Wﬁ'ﬂlﬂﬁﬁﬁl‘r{ - Patti Area, Jakariya Pir ni Vadh,
Aferar (Farm Maliya (Miyana), Morbi-363 670
TR4 -363 670 - |
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