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SERERE O/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,
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Tele Fax No. 0281 - 2477952/244 1 142Email: commrappl3-cexamd@nic.in
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Appeal ‘File No OIONo Diifé
V2/63/RAJ/2022 15/ADC/BP/Sub-Commr/2021-22 17-01-2022

@ I reer HE=AT(Order-In-Appeal No.):
RAJ-EXCUS-000-APP-173-2023

ATEer FT AT / 22.06.2023 G{Tﬁma‘ﬁ“wﬁ@/ 20.07.2023
Date of Order: Date of issue: b
MRrawaraRig, smged (o), ISiHeERARG /
. Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.
T AT AP/ FATE A/ UL/ FETAF APLH, FoATT IR 9o/ AT /AR AT,

TSR/ ST/ el g seviefiE St e aven & gfie: s
Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise /ST / GST, Rajkot / Jamnagar / Gandhidham :

T SRt &ITAATAT 1 419 74 747 /Name & Address of the Appellant & Respondent :-

M/s. Kiran Jayendra Thakar, O, Sachora Street, Nagar Chaklow ,Jamnagar

T sraon(erfien) @ s1fe g w1fn Arafrfe a7 & 3res wiwrt /T F awer eefie 2 5w 1y
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.
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Agpeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section

86 of the Finance Act, 1994 an appeal lies to:-

(i) AT gerta & A aoft are AT o, T 3T o AT s SR A Sy fiz, F%= =1 7 2,
7o Foo A, AL o=t A1 AL I AR, .

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K, Puram, New
. Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 27 Floor,
BhaumaliBhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
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The ag}peal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise gkppeal) Rules, 2001 and shall be accompanied against one which at least should be
accompanied y a fee of  Rs. 1,000/- Rs.5000/-, Rs. 10,000/ - where = amount of
dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place
where the bench of any nominated }%}Uth sector bank of the place’ where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.

-

EXiEl e i, B AT, 199441 9t 86 (1) T a famgy RaeET, 1994, % AW 9 (1) ¥ oaEd

Faild o731 S.T,-5% =17 9ol & A1 97 741 77 3% =79 Do Avor F e arfim A7 ot A A 9TA AT F Herw Ay (I

) I 7 FH A FH TF G F AT, TR FAATET AT AT, S A WA 37 AT W @i, A s

. T ﬁrgfgﬁwﬁjgmmu%Ermmm 1,000/~ #97, 5,%0/— FT gorAT
10,000/~ =1 31 fasifr Far o A1 9f S A7 (i o a1 e, #Af st o £ K

= [a:wirﬁwﬁwﬁ TSI 57 % A% 3077 T 7aiti 3% 3792 3197 (307 9AT A1 | FATIT 37 A7 ST, 4 A7 39

o H 2T ATfRT et FARA erfrefer srermferrr £ orn Ra 2 1 wrm wrzer (% 94T F T AT w A 500/~ F

9

:
E)
:
EL
¥
5
)
]

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A[ppellate Tribunal Shall be filed
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
ccompanied by a copy of the order appealed against (one of which shall be certified c%pg and _should be

ompanied by a feesof Rs. 1000/- where the amount of service tax & interest demande penalty levied of

I?ak )lless, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
nded & penalty levied is more than fifty Lakhs rupees, in'the form of crossed bank draft in favour of the
istant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is
ted. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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Appeal No: V2/63/RAJ/2022

3UIe TS /ORDER-IN-APPEAL

Kiran Jayendra Thakar, Sachora Street, Nagar Chaklow, Jamnagar
(hereinafter referred to as appellant) has filed appeal No. 'V2/63/RAJ/2022
against  Order-in-Original ~ No.15/ADC/BP/ Sub-Commr/2021-22 dated
17.01.2022 (hereinafter referred to as ‘impugned order’) passed by the
Additional Commissioner, Central GST, Sub-Commissionerate, Jérﬁnagar

(hereinafter referred to as ‘adjudicating authority’).

2. Facts of the case, in brief, are that as per data received from the Income
Tax department, the appellant appeared to have received various amounts as
consideration for providing taxable service during the period 2014-15 and
2016-17. It- appeared that the appellant had not obtained Service tax
registration and did not pay service tax. Therefore, a show cause notice dated
28.09.2020 was issued to the appellant demanding service tax of
Rs.72,10,081/- and proposing penalties under Sections 77 and 78 of the
Finance Act, 1994. The adjudicating authority, by the. impugned order,
confirmed the demand of Rs.72,10,081/- along with interest under Section 75
of the Finance Act 1994 and imposed penalty of Rs.72,10,081/- under Section
78 of the Finance Act 1994. He also imposed penalties of Rs.10,000/- under
Section 77(1)(a), Rs.10,000/- under Section 77(1)(c) and Rs.10,000/- under
Section 77(2) of the Finance Act, 1994

3 Being aggrieved, the appellant filed appeals wherein they, inter alia,
submitted that show cause notice was issued by presuming that _income
received was in lieu of taxable service provided without pinpointing any service.
The adjudicating authority has confirmed the demand on the grotmd that the
appellant has not shown ownership of vehicles ad payment of service tax by
GTA without holding that CA certificate is factually incorrect or otherwise
unacceptable. Moreover, the reasoning advanced by adjudicating authority to
demand service tax does not constitute any conditions uncier Sl. No. 22(b) of

Notification Nc.25/2012-ST.

8.1 The appellant submitted that the observations made by adjudicating
authority are in the nature of a probe which ought to have been carried out
prior to issue of show cause notice. They contended that the impugned order is
in the nature of an addendum to show cause notice which continue to
extrapolate the assumptions made in the show cause notice without holding

the certificate issued by Chartered Accountant and other invoices, lorry receipt

Page 3 of 5
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Appeal No: V2/63/RAJ/2022

7. I find that the impugned order has been passed ex-parte, while the
documents produced by the appellant sﬁggested that the appellant had
replied to the departmentand those letters were received in the office of
Deputy/Assistant Commissioner, CGST, Division, 'Jamnagar-I on
20.09.2021 and 20.05.2022. However, the adjudicating authority has
confirmed the demand without mentioning the reply submitted by the
:clppellant. I also find that neither the show cause notice nor the im'pugncd
order identified the nature of service provided by the appellant which is
essential for determining the tax liability. Therefore, the impugned order is

not sustainable on this ground alone.

8. As per the profit and loss account, I observe, the appellant had
earned income from Transportation of goods and vehicle hire income. I find
that the liability to pay service tax under the category of Transport of
goods by road by a Goods Transport Agency is on the service receiver vide
Notification No.30/2012, entry No. B(ii)(2). As per the evidences produced
before me, the appellant has provided Transportation of Goods by road to
Body Corporate and to a partnership firms. Thus, the liability to pay
serviée tax has been shifted to the recipient of service as per Notification
No0.30/2012. Further, as per entry No. 22(b) of Notification No.25/2012-
ST, services by way of giving vehicle on hire to a goods transport agency
was exempt from service tax. As such, the demand of service tax from the

appellant is not sustainable on merits.

9. In view of the above, [ set aside the impugned order and allow the

appeal.

fo.  SMUITIHRA GRIES o1 715 SIS 1 USRI STRIad aliced e SiTerl 81
10. . The appeal filed by the Appellant is disposed off as above.

qafya / Attested

X
q —~ M
QW\J fiw M%; >

48

&. ST, WAt/ K. G, SAVLANI (19 ey Rig/SHIV PRATAP SINGH)
weiters / Superintendent

F.9.0d a7 7 o - mx’:ﬂ% (G{Eﬁ—@)/Commissioner (Appeals) _

gard To

ngm | : Kiran Jayendra Thakar,

TR GIC Sachora Street,

12 e, Nagar Chaklow

SRR ’
Jamnagar X

wfafafy -

1) T TS, 9% Td a1 &R Td g SIS Yoob, ORI &, SEHIEE
2). VU 3MRd, a3 Ud a1 TR T4 B9 IdTE Yeob, IShIe HEITer, ISl Ie
T, I UG a1 HR U4 B4 1 IdTE Yoob HUSd, SHTR -1

Page 5 of 5




>
s
" s
)
.
'
)
.
3
s » i
3
. ‘
.
.
- ¢
- s




