NATION HHTGE () T HETEE, T U Fa1 FOIR FET 37978 e
TAX 0/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

gfearerg &, S vF & /a1 / 2 Floor. GST Bhavan.
T &9 Rar ¥,/ Race Course Ring Road,
TSAHIE / Rajkot — 360 001

2477952/2441142Email: commrappl3-cexamd@nic.in

Tele Fax No. 0281 —

oressmu.a gan - DIN- 20230764SX0000301466
g AT / FIETEEAT/ A / IEGIET]
Appeal /File No OIONo. Date
GAPPL/COM/STP/1159/2023 1SS/DC/RD/2022-23 09-12-2022
W Y 3SR HEAT(Order-In-Appeal No.):
RAJ-EXCUS-OOO-APP-168-2023
TS &7 feaTaR / SR XA T A /
Date of Order: 22.06.2023 Date of'issue: 11.07.2023

fRrawaraRi, o (srdie), IedlegRuRd /

Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.

a IR AT/ FYFA HGFa/ IUTGFA/ VeTdeh JF, Ftrd 3c91G oeh/ HaATh/aee] Tadar,
TSTIe | STHAIR / ?ﬁ:ﬁumlaﬁmmmam%qam:mqﬁmz /

Arising out of above mentioned OIO issued by Additional /Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

3] feHdi&Ifaard) 1 A7 Td 9T /Name & Address of the Appellant & Respondent :-

M/s. Shyam Fabrication Works, Kailash Nagar, Near Power House ,Dhoraji-
360410

38 AT 2r(31dren) F afda A1 cafFg rafaf@a ads & ifO&RT / arftreRtor & THeT 3de 2 &1 Faar 21/

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.

(A) w,mmsﬁwwmmkqﬁm,mmawmm.1944@7!11'0358
& HAd vd fow afafaad, 1994 1 ur 86 & Hadd FEATaf@+d 916 #1 o Tt & 1/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-

(i) FAfaR0T Hedidhad @ Trafeud @t ATAS @87 ood, F41a Searea Yo Td Yaray ey ~rarfaaor 1 fady 9s, e
Sl o 2, W &. A, 7% Redll, F 1 1 v |/

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.

(i) mﬁqﬁr@z1(a)ﬁmmmmmwmmm:ﬁ,mmaﬁwmmm
(W)ﬁmmmnmmwmmm. 3¢o o &R T SATAT TIFET 1/

To the West regional bench of Custorg

/ Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor,
BhaumaliBhawan, Asarwa Ahmedabad-

s
8D016in case of appeals other than as mentioned in para- l(a) above

(iii) e TR & FAE N F¥qT A F AT FT e Yo () FrmaAEed, 2001, F FAA 6 &
ﬁm&fzﬁmmmm—swmmﬁﬁﬁmmm|3Hﬁﬁwﬁwwqﬁxwu.mm:ﬁﬁnﬁr,
ST Y AT 3R SAA A AT, TIC 5 A A THY FH,5 W71 T AT 50 ARG FIT TF HAG 50 917 TIC D HUF £ A
FAA 1,000/~ T, 5,000/- T 373 10,000/ F94 F ARG FAT 2o H 9 Horwel S| UiRa o &7 spere,
HEO el =TT 1 2ran & Werr IAAECR & AT W RRE 3l Grdforers: 87 & d car o Y@ithe S ge ganr
foRan S nfRw | FEA gIve 1 spTA, d% A 39 @ A gl UIiT STg et ey gt S arar e ¥ |
FWRW(FEH%I)%%UW—W?WSOO/-mmﬁm‘rﬁ?{ﬁﬁmmaﬁnll

The apPeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as gr.escribed under Rule 6 of
Central Excise K)Appeal) Rules, 2001 and shall be accom§amed against one which at least should be
accompanied y a fee of  Rs. 1,00 Rs.5000/-, Rs,10,000/- where ~ amount of
dutydemand/interest/penalty/refund is upto S Lac.'5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asst, Registrar of branch of any nominated public_sector bank of the place
where the bench of any nominated public séctor bank of the ’place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/ -.

(B) e FgrarfieReT & gAer e, o 3ffaas, 1994 urr 86(1) & adTa Yot rgwEara, 1994, & famw 9(1) &
aEd AU g9 S.7.- 5% X wfordt # i 31 w3l v 3ad wry R e & Ry 3 1 a2 @), 3w wfy |/ # gorwe
A (34 A U 9 9AfOd g1l aifew) AR 3R A FA A FA vw uiay & Ty, STeT o S AT 4Tt € /7 3R s
SHTT, FYU 5 W@ AT IHW FA,5 7@ TIC AT 50 WG FYT GF HUTT 50 W TYC Y HOF & @ FAL 1,000/ 99, 5,000/-
¥9& 3rar 10,000/ - F94 &1 ARG S ofo A ufa Howat w31 ARG o @ s, Fafta ey saraftensor $r
AT & HETTF AT & A1H § Forely o @y 81T & & Za ST YW 3 3¢ g R S wiRv | §6 gree
Eal ,#ﬁm:mﬁmmmﬁﬁmmmmﬁmaﬁsmm%|2=mr:r3rraar(z——e3ﬁé1)a:i%rtr
3ACH-9F & Ay 500/- TC & IR Qe TAT =t gram 1/

he appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
uadruplicate in Form S.T.5 as prescribed under Rule 9(1‘_) of the Service Tax Rules, 1994, and Shall be
panied by a copy of the order a%pealed against (one of which shall be certified co&:qg' and should be
anied by a feesof Rs. 1000/- where the amount of service tax & interest demande penalty levied of
Jakhs or’less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
lakhs but not exceeding Rs. Fifty Lakhs, Rs,10,000/- where the amount of servicé tax & interest
d_& penalty levied is more than [ifty Lakhs rupees, in'the form of crossed bank draft in favour of the
Registrar of the bench of nominatéd Public Sector Bank of the place where the bench of Tribunal is
/ Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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Appeal No: GAPPL/COM/STP/1159/2023

;Ui ST ::

:: ORDER-IN-APPEAL ::

M/s. Mansukhbhai Vrajlalbhai Savaliya, Proprietor: Shyam Fabrication Works,
Near Kanji Bechar, Kailash Nagar, Dhoraji, District- Rajkot Gujarat-360410
(hereinafter referred to as “Appellant”) has filed present Appeal against Order-in-
Original (OI0) No. 155/DC/RD/2022-23 (hereinéfter reférred to as ‘impugned order’)
passed by the Deputy Commissioner, Central GST, Division-II Rajkot (hereinafter

referred to as ‘adjudicating authorify’).

2. The facts of the case, in brief, are that Income Tax Department provided data/
details of various Income Tax payers, who in their Form 26AS for financial year
2014-15 declared to have earned income by providing services declared to have
earned income by providing services like contractors, I.T. enabled services,
Professionals, software development, Commission Agent etc. The Income Tax
Department also provided Jata of Form 26AS showing details of total amount paid/
credited under Section 194C, 194H, 1941 & 194] of the Income Tax Act, 1961 in
respect of various persons which depicted that such persons had earned income from
providing services like contract, commission or brokerage, renting of movable/
immovable property, Technical or Professional service etc. It appeared that appellant
has obtained Service Tax registration but not filed proper/ correct periodical return/s
as required under the Finance Act 1944 (now referred as the Act). The jurisdictional
office, vide letters dated 29.10.2019 and subsequent reminders to the Appellant
called for the information/ documents. No reply/ response was received from the
Appellant and the Service Tax was determined on the basis of data/ details provided
by the Income Tax department and culminated into Show Cause Notice and
culminated into Show Cause Notice dated 28.12.2020 invoking extended period of 5
years proposing to demand Service Tax of Rs. 1,91,151/~, including all cesses under
Section 73(1) of the Finance Act, 1994 (hereinafter referred to as ‘the Act’) with
interest under Section 75 o/ the Act, and proposing to impose penalty under Section,
77(2), 77(1)(c) and Section 78 of the Act.

3% The adjudicating authority vide the impugned order confirmed Service Tax
demand of Rs. 94,591/- under Section 73(1) invoking extended period of 5 years
along with interest under Section 75 of the Act. The adjudicating authority-imposed
penalties of Rs. 10,000/- under Section 77(1)(c) and Section 77(2) of the Act. The
penalty of Rs. 1,41,136/- was also imposed upon the Appellant under Section 78 of
the Act. Calculation of taxable value and demanded Service Tax amount by the

adjudication authority is given hereunder:

Table - ‘A’
Sr. No. Particular Amount(Rs.)
1 Value of Taxable Services as per SCN 20,98,103
2 Vehicle (Bolero) rent income 3,32,803
3 Threshold Exemption 10,00,000
4 Value of Taxable Service liable to Service Tax (A-B-C) 7,65,300
5 Service Tax @12.36% 94,591

The Appellant has preferred the present appeal on 17.04.2022 on various

@/ Page 3 of 7
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Appeal No: GAPPL/COM/STP/1159/2023
Service Tax as per Table ‘A’ shown at para 3 above. I find that calculation to reach
net taxable value and Service Tax payable needs to be re-considered, considering

available provisions of relevant Rules and Notification.

8.1 Regarding amount of Rs.3,32,803/- i.e. income received by appellant by
providing vehicle on rent; as per Sr. No. 7 of Notification No. 30/2012-ST dated
20.06.2012, 100 % Service Tax shall be payable by service recipient. Relevant

portion of the said Rule is reproduced hereunder:

Notification 30/2012 Service Tax dated 20.6.2012 (Incorporating the amendments till
30.06.2017)

“(II) The extent of service tax payable thereon by the person who provides the service and
the person who receives the service for the taxable services specified in (I) shall be as

specified in the following table, namely: -"]

Table
St Description of a service Percentage of Percentage of service tax
No. [ Substituted by the service tax payable by any person liable

Notification No. 10/2014-ST, payable by the for paying service Tax other
dated 11-7-2014 w.e.f. 11- person providing | than the service provider [
7-2014.] . service Substituted by the Notification
No. 7/2015-ST, dated 1-3-2015
w.e.f. 1-3-2015.]

(1) (2) (3) (4)

7 (a) in respect of services E Nil 100 %
provided or agreed to be
provided by way of renting
of a motor vehicle designed
to carry passengers on
abated value to any person
who is not engaged in the
similar line of business

(b) in respect of services

provided or agreed to be [50%] [50%]

provided by way of renting [Substituted for [Substituted for "40% " by
of a motor vehicle designed "60%"” by Notification No.10/2014-ST,
to carry passengers on non- Notification dated 11-7-2014 w.e.f.1-10-
abated value to any person No.10/2014-ST, 2014.]

who is not engaged in the dated 11-7-2014 ’

similar line of business w.e.f.1-10-2014.]

8.1.1 Going through the relevant records viz invoice it is found that appellant has
provided vehicle on rent on abated value to person/ firm who is not engaged in
similar line of business. Therefore, as per Sr. No. 7 of the Table in Notification No.
30/2012-ST, service receiver is liable to pay 100% of the Service Tax on it and

appellant being service provider, is not liable to pay any Service Tax.

8.2 Regarding amount of Rs.17,65,300/- (taxable as per SCN Rs.20,98,103 -
3,32,803 i.e. income received for renting a cab= 17,65,300), abatement is to
deducted from Rs. 17,65,300/- to reach net taxable value as per Rule 2A of Service

Tax (Determination of value) Rules, 2016, relevant portion of rule is given

1

. Determination of value of service portion in the execution of a works contract.- Subject

lé the provisions of section 67, the value of service portion in the execution of a works

Aé’ tract , referred to in clause (h) of section 66E of the Act, shall be determined in the
74
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Appeal No: GAPPL/COM/STP/1159/2023

8.6  Accordingly, as per the worksheet shown above & on the basis of relevant
financial records/ documents viz. 26AS, profit & loss account, etc., the taxable value
for the relevant period is determined as ‘Nil’ and when taxable value is 'Nil" service

tax liability is also “Nil".

9. In view of above discussions, I hold that the Appellant is not liable to pay
service tax. I, therefore, set aside the service tax demand on this count. Since, the
demand is set aside, recovery of interest under Section 75 and imposition of penalty

under Section 77 and 78 are also required to be set aside and I order accordingly.

10. In view of the above discussion and findings, I set aside the impugned order

and allow the appeal.

11. 3fditerepdf gRT el @1 T3 3rdia &1 fAueRT Iwied aiie & fpar STar g |
11. The appeal filed by the Appellant is disposed off as above.
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(Rra yaru Rig)
o /B. S. RANA (Shiv Pratap Singh)
.Nﬁ%lSuperin;ndem &Tgﬂﬁ (3rdien)
¥. 7. T4 AAT W AT, TAHTG Commissioner (Appeals)
By R.P.A.D. CGST Appeals, Rajkot _
b Fard,

M/s. Mansukhbhai Vrajlalbhai Savaliya, o HTGEHTS goTaraT Trafemar
Proprietor: Shyam Fabrication Works, 0 W%ﬁ%ﬁﬁﬁ?ﬁﬁﬁ%ﬂ e

Near Kanji Bechar, Kailash Nagar,
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