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O/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

fofrr @1, st wa & wawr / 2" Floor, GST Bhavan,
W& T AT,  / Race Course Ring Road,

TsTaIE / Rajkot — 360 001
Tele Fax No. 0281 —2477952/2441142Email: commrappl3-cexamd

e, g - DIN- 20230564SX000000FADE
= Ifter / wrEeEEAT/ qesReH / femiw/
Appeal /File No. 0OIO No. Date
GAPPL/COM/STP/224/2023 29/TSN/AC/2022-23 06-10-2022
g e streer €&4T(Order-In-Appeal No.):
RAJ-EXCUS-000-APP-130-2023
e T foeTE / ST A i AT /
Date of Order: 22.05.2023 Date of issue: 31.05.2023

ft R wam Rig, smge (odid), I gRT UIkd /

: q Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.

T T ATYH/ FYTH G/ IATLTH/ g YT, Fraid ST §[oh/ JATHT /6] T,
THIE / STHAT / THEfem| g Iueforad st gt ser & giora: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

q aftarFai&yaaTdl 1 719 U@ 9aT /Name & Address of the Appellant & Respondent :-

M/s. Kavar Shailesh Amarshibhai HUF, At Mahendranagar, Morbi-363641.
Gujarat

=0 aer(erdien) & =y A sufn Qufeiad ais § Iugss St/ Jriancr % awer arfie a4 1 gt 81/
Any person aggrieved by this Order-in-Appeal may ﬁle an appeal to the appropriate authority in the following way.

A Hiar FT IEATE srfiefia =i & v srfier, Fuitr Saure g sifefRaw |, 1944 6t g7 35B ¥ siaia
" ﬁ;ﬁwﬁﬁ'w 1994ﬂgmss F ST FRRTCIE+T STg $ 7 FHadt 1/ Lo it

tpB;aal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
e Finance Act, 1994 an appeal lies to:-

i mﬁamr v  grafeaq gt , T ITE o UF AT Adiefia =ararieresr $Y fis, I 72,
R ik s R AR S it A =Tt F 2

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
\ Delhi in all matters relating to classification and valuation.

(i) wﬁ?ﬁ I srftet 3 srrar Ay wefY arfiet ST e Fare srfiefta =Tt (Ree) &
- %WWW w?afmzﬁw idoiziﬁﬁ'wﬁﬁa%@ (

To the West regional bench of Customs, Excise & Service Tax f}l)lpellate Tribunal ACESTAT) at, 2rdFloor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above

(i)
srftel =TT % qHer i yeqd F ﬁq IR ) Fawmaet, 2001, %ﬁwé%eﬁﬁaﬁm’ﬁgﬁwﬁ
WEA sﬁwqﬁ'ﬂ‘rﬁaﬁﬁmw w %m 2

:r\m'
msrvrram mmso r—mama?ﬁm 0 WTE EFF?F‘TQ 1,000/~ %9, 5000/-
TR ﬁ%ﬁ@ FRE R
G'H'QITET W‘Q‘E\FN{ snmﬁaazuwmaﬁar(%%sﬁt) ﬁqaﬁﬂw%msow—
Y FT mmw@m/

The agfeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
entr Exc1se onnooeal) Rules, 2001 and shall be accompanied algamst one which at least should be accompanied

by a fee of 5000/-, Rs.10,000/- where amount of duty demand mterest /penalty/refund is upto S

Lac., S Lac o 50 Lac and a ove 50 Lac respcctlve t¥x in the form of crossed b aft in favour of Asst. Registrar

of branch of any nominated public sector e place where the bench of any nominated ag.lubhc sector bank

b th? pla%eR whse&e) /the bench of the Tnbuna.l is 51tuated Application made for grant of stay shall be accompanied
y a fee of Rs

(B)

&1 3rfie, A srffREw, 19944 &y 86 (1) _ ¥ siavia dara Rgwareht, 1994, ¥ Raw 9(1) Fqad
ﬁufﬂ?f wﬁn‘rﬁ‘w‘»’r o %ﬁﬁ:aﬂﬁ?—rﬁmﬁ Ig6T H "o L am?ria“
%ﬂ%ﬁﬂ% ﬁﬁgﬁﬂw m@@a—%% zgérmwﬁ éﬁ%ﬂsﬁtmm (

Tar
mwso a1y 50 ATE TITH AFFA: 1,000/ - mgi 5,00 m‘%ﬁw 000/
ﬁ'FiT | geferd STHS T AT,

anmﬁw%uwmsn%er (R AER) & aﬁﬂw%wsow mzﬁr%mm
mg‘m 1/
Thi al und b section (1) of Section 86 of the Finance Act 1994 to the ellate Tnbunal Shall be filed
in eggglgu l‘ilélateerlfluFosfm S. T(S)as prescribed under Rule 9(1) of the Service ,Ipp Rules, 94 a.nd Shall be
accompamed by a copy of the or er a%pealed against (one o wlnch shall be ce rtified C?ﬂ, should be
accom anied by a fees of Rs. ere the amount of service tax & interest d eman e pen levied of
th 1I_?akllls or¥ { t /- dlw;vlhelrze I;elfamlv;zunt of senlnéz% 6%)7 & uﬁterestth demandeg fpen 2 tewe& lxsn txggx;e

akh akhs, Rs - where the amount of ‘service tax

0, e%xllanggd & p%nalltyrlgwgé(ﬁgemog t]?an Lakhs rupees, in the form of crossed bank draft in favour of the

tant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is
'?Slgtg(ril i/ A%lphcatlon made for grant of stay shall be accompanied by a feg of Rs.500/-.
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ﬁawﬁrﬁ?,m%ﬁm 86 ﬁw%agn?r (2) TE (2A) F siefa oot it Tt arfr, Famse fgwarh, 1994, F faw 9 (2)
T 9 (24A) F Fea FRuifa vo= S.T.-7 ST HEAT T I6E AT Y, FeAT IeqTE o AT AT (G, Fedy
T TR sreer F wfyat o (I F uF 9 wwria gt =) mmmmmmmgg
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e apgeal under sub section (2) and tgA) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 g) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a co y of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of whicg shall be a cerg.ﬁed copy)
and copy of the order %assed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

AT O, FT IqTE 9o T AT ey wrfdEr (3T F 9 srfieit F ATy § ey SeuTe g SfRfEw 1944 Y
35TF & adia, St it fa<ht srfrfwr, 1994 Y emr a3 F ST AATH AT WY AL Y TE §, T ey F ¥ arfredrg sriRwr §
YT A THT ITITE Y //4T FT /A 5 10 vﬁm(lo%),mmw% v , 19 Fae AT fAarfea &, #r
AT AT ST, @rd T 5 €T 3 S{aetq ST £ ST aredt afer 3 e 3 F0E 79 & TEn
FTT IS Lo TF FATH F (i “qT g 70 o 7 ey e &

(i) gRT 11 S F favia &H

(i) e ST it +ft TE Torg Ty

(i) A a1 fgwrastt ¥ faw 6 ¥ sia 37 @

- F9d Tg 6 7 o ¥ e fefrw (7 2) aftfaw 2014 ¥ ariw & oF Rt srfief st ¥ wwer Ramade

T 31fT we srdier Y A6 AR %'?n /
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on péalymer_lt of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
(i) amount tE‘ayable under Rule 6 of the Cenvat Credit Rules
.- provided further that the provisions of this Section shall not f;_\gpl to the stay application and appeals

pending before any appellate authority prior to the commencement of the I:iina_nce (No.2) Rct, 2014.

Revisi ication to Go £ Indi

evigion application to Government of India: . )

wan%srgﬁ ﬁaﬁ?@zm%%,%um@%ﬁ{ﬁw,lg% #t 4T 35EE ¥ EECUGEERGIEN
AT l,/w&awmm,ﬁﬁwm,mﬁvm, AT, Sttad 417 99w, §9g 47, 7% faeit-110001, F 347
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Mim'st\iy
of Finance, Department of Revenue, 4th Floof, Jeevan Deep Building, Parliament Street, New Delhi-11000
utpéier tjSect:1305r113 E%E of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1f
of Section- ibid:

TfZ Arer 3 Y F ATAS H, STgT T T arer ) et Fea F e %W%aﬁ'q;rm T FTCE 4T T
%ﬁ@mﬂglgﬁim TTTA F G, AT mqgﬁmmqgm%m aﬁrﬁ%mﬁm%@ﬁ
HER g | AT & qHa 5 |/ , )

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

T F e Rt g ar am it el & @ v it § sqo 75 3o o 98 7 = 3o o ¥ ge (Rae) e,
ST AT % aTgT (et g a7 & F1 (AgTq 6T T g1 / : ) gz i
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to any country or territory outside India.

Tfg I T AT (T @91 wa % arg], e av &1 AT fRate e T )
In case oﬁods expor{t%g outside India export to Nepal or Bhutan, without% pa/lyment of duty.

N N N i N NN Wy N Rt § e dy
e Bl B L - L ke @;),ﬁgsﬁﬁms SRR e b L Lo bl

T g/ .
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this (I)\ct o); théy Rulegvmade there under such ogdgpis }iassed by thetyCommissigner (Appeals) on orpaf‘ter, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

e & &1 wiadT Yo7, §eq7 EA-8 H, St i F17 IeareA srfiter) ATt 2001, ¥ g 9 & & g,
el Lk g R e Btk W G P Bl i e o L
& F1T IS o , 1944 Ft gT 35-EE ¥ qgd Mulia (o= T J&Tat & a1eq & q1< 9 TR-6 Hi Tia §er &1 T

|
The above aplplication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals), Rules, 2001 within 3 months from the date on which the order sought to be g})pealed agamst is
communicated and shall be accompanied by two copies each of the QIO and Order-Ianpge . It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE
of CEA, 1944, under Major Head of Account.

AL ST & I?::gﬁﬁ?r & Irgraft it Jrt
aﬁwm@% mmaﬂ?mmw-mg’m ST 3% AfE §97 W TF 9T T F SG1ET I A7 w0
1000 —/a;rgwrawﬁm;rrqh

|
The revision ag%licatjo shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

T o e Bt © e oy o 1 S L e g PR

the order covers variousnumbers of order- in Ortigi.nal, fee for each O.1.0. should be paid in the aforesaid manner,
notwithstanding the fact that the one appeal to the Appellant Tribunal or. the one application to the Central Govt.
As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs."100/- for each.

m@ &% FfARAw, 1975, F JITHAT-1 F AT G MY TF ST e er Hit 9fy = Rgiia 6.50 93 71 =mamerg
|

ﬁlﬁ o Al IEQ
ne copy of application or O.1.O. as the case magilbe, and the order of the adjudicati.nglauthority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended.

A BT T sy 4 A e, 1992 % ff o o

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

agarﬁﬁ’rzrb r gﬁ{%mamama =1, e ik Tdivaw gt F e, et Rwrefr d=rse
www.cbec.gov.in |

For the elaborate, detailed anz{ latest {)rovisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in




GAPPL/COM/STP/224/2023

3rdel 3TeRT /ORDER-IN-APPEAL

M/s. Kavar Shailesh Amarshibhai (HUF), At Mahendranagar, Morbi

- 363 641 (hereinafter referred to as the appellant) have filed Appeal No.

GAPPL/COM/STP/224/2023agamst Order-in-Original No. 29/ TSN/ AC/
0022-23 dated 06.10.2022 (hereinafter referred to as ‘impugned order’)
passed by the Assistant Commissioner, Central GST, Division-II, Morbi

(hereinafter referred to as ‘adjudicating authority’).

2. Facts of the case, in brief, are that as per data received from the
Income Tax department, the appellant appeared to have received various
amounts as consideration for providing taxable service during the period
2(516—17. It appeared that the appellant had not obtained Service tax
registration and did not pay service tax. Therefore, a show cause notice dated
22.04.2021 was issued to the appellant demanding service tax of

Rs.2,51,708/- and proposing penalties under Sections 77 and 78 of the

_ Finance Act, 1994. The adjudicating authority, by the impugned . order,

confirmed the demand along with interest under Section 75 of the Finance
Act 1994 and imposed penalty of Rs.2,51,708/-under Section 78 of the
Finance Act 1994. He also imposed penalties of Rs. 10,000/~ under Section
77(1)(a), Rs.10,000/- under Section 77(1)(c) and Rs.10,000/- under Section
77(2) of the Finance Act, 1994. ‘

3. Being aggrieved, the appellant filed the present appeal wherein they,
inter alia, contended that the adjudicating authority has erred while fixing
the liability of service tax without verifying the books of accounts and nature
of business of the appellant They contended that there was no service
element in the purchase and sale transactions made by the appellant. The
appellant submitted that they had not paid VAT as they are involved in the
trading of Raw Cotton 1i.e. Agricultural Produce. In support, they have
submitted the Purchase and sales Register along with Sales and Purchase
Invoices. The appellant contended that the adjudicating authority has erred
in confirming the demand only on the basis of data and information received
from the Income Tax department. They submitted that the said data was
available for department right from the year in question and hence the
demand is hit by limitation under Section 73(1) of the Finance Act, 1994,
They relied upon the cases of Cyril Lasardo (Dead) v. Juliana Maria Lasarado
- 2004 (7) SCC 431. The appellant further contended that as per Finance Act,

1994 adjudication proceedings should be completed within one year which

-~
A,«%@ ot been done in the present case. Further, they submitted that they

the income from the trading of goods only which can be transpired
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from the Profit & loss Account and Income Tax returns for the F.Y. 2015-16
and the value shown therein is tallied with the para 10 of the impug;‘led

order.

4. Chartered Accountant Dipen Galgiani appeared for personal
hearing on 02.05.2023 and submitted that the appellant is involved in
trading of agricultural produce. Sample Invoices, Sales Register, Profit &
Loss Account, Balance Sheet, Income Tax Return and Form No. 26 AS
are enclosed to support this. Therefore, he requested to set aside the

Order-in-Original.

S. I have carefully gone through the facts of the case, the impugned
order, the appeal memorandum and written ‘as well as oral submissions
made by the Appellant. The matter to be decided is whether the impugned

order confirming the demand of service tax is proper and justifiable.

6. The main contention raised by the appellant is that the income on
which service tax demanded is nothing but sale of goods on which they had
not paid VAT as they are involved in the trading of Raw Cotton i.e.
Agricultural Produce. I observe from the profit and loss account, sales /
purchase invoices and Sales / Purchase Invoices submitted by the appeilant
that they were engaged in trading of Raw Cotton i.e. Agricultural Produce as
the income of Rs.17,35,916/- is shown as sale of goods. I find that ‘trading’
of goods is falling .under Negative List as per Section 66D(e) of the
Finance Act, 1994. As such, the income of Rs.17,35,916/- is not subjected
to levy of service tax. Thus, the appellant is not liable to pay any service tax
and hence the impugned order, under which the demand confirmed and

penalties imposed, is not sustainable.
Cs In view of above, I set aside the impugned order and allow the appeal.

8. SUTAHRAT GRT quiep! 715 SHUYT T YR ITRIad RIHS T ST 2

8. The a al filed e Appellant is disposed off as above.
/ig&eéw PP P

b B
7/ B. S. RANA : 7175 >
arronshatendent (fra vary Rig/SHIV PRATAP SINGH)
rrorg e (3{UTel)/Commissioner (Appeals)

8, Rajkot
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st 363 641

M/s. Kavar Shailesh Amarshibhai (HUF),

At Mahendranagar,

Morbi 363 641
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