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: 3die an%m i
:: ORDER-IN-APPEAL ::

M/s. Hitesh Shamjibhai Rangpariya, Anupam Society, Ravapar Road, Morbi,
Gujarat-363641(hereinafter referred to as “Appellant”) has filed present Appeal
against Order-in-Original (OIO) No. 195/D/2022-23 dated 09.12.2022 (hereinafter
referred to as ‘impugned order’) passed by the Assistant Commissioner, Central GST,
- Division Morbi-I, (hereinafter referred to as ‘adjudicating authority’).

2 The facts of the case, in brief, are that Income Tax Department provided data/
details of various Income Tax payers, who in their Form 26AS for financial year
2015-16 declared to have earned income by providing services classified under
various service sectors. The Income Tax Department also provided data of Form
26AS showing details of total amount paid/ credited under Section 194C, 194H, 1941
& 194] of the Income Tax Act, 1961 in respect of various persons which depicted that
such persons had earned income from providing services like contract, commission or
brokerage, renting of movable/ immovable property, Technical or Professional service
etc. The said data also contained the details of the Appellant who had not obtained
Service Tax Registration under the Finance Act, 1994 (hereinafter referred to as ‘the
Act’). The jurisdictional Assistant Commissioner, vide letters dated 16.07.2020 &
subsequent reminders to the Appellant called for the information/ documents. No
reply/ response was received from the Appellant and the Service Tax was determined
on the basis of data/ details provided by the Income Tax department and culminated
into Show Cause Notice dated 30.12.2020 invoking extended period of 5 years
proposing to demand Service Tax of Rs. 1,48,970/-, including all cesses under
Section 73(1) of the Finance Act, 1994 (hereinafter referred to as ‘the Act’) with
interest under Section 75 of the Act, and proposing to impose penalty under Section
77(1)(a), 77(2), 77 (1)(c) and Section 78 of the Act.

3. The adjudicating authority vide the impugned order confirmed Service Tax
demand of Rs. 1,48,970/- under Section 73(1) invoking extended period of 5 years
along with interest under Section 75 of the Act. The adjudicating authority-imposed
penalties of Rs. 10,000/- under Section 77(1)(a), 77(1)(c) and Section 77(2) of the

Act. The penalty of Rs. 1,48,970/- was also imposed upon the Appellant under
Section 78 of the Act.

4. The Appellant has preferred the present appeal on 08.08.2022 on various
grounds mainly as stated below:
The adjudicating authority has wrongly confirmed demand of Service Tax of Rs.
1,48,970/- under Section 73(1) of the Act, erred in valuation of taxable Services,
erred in not allowing the benefit of Notification No. 25/2012 dated 20.06.2012,

erred in demand of interest u/s 75 of the Act, erred in demanding penalty u/s
77(1)(a), 77(2) and 78 of the Act.

5. Personal hearing in the matter was held on 16.05.2023 which was attended
. Kanzaria, Consultant, wherein he submitted that the appellant is a farmer
?,-:‘: : rned income from sale of agricultural produce. Proof of land ownership,

EEY Return, Form 26AS, Ledger, Pr/odf]i\t & Loss Account, etc., ae enclosed. The
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adjudicating authority has issued Show Cause Notice as per Income Tax Return data/
26AS Form and confirmed the demand in ex-parte order. However the Assessable
Value taken in the Show Cause Notice / Order-In-Original is not matching with the
Income Tax Return/ Form 26AS. As the appellant did not provide any service, he
requested to set aside the Order-In-Original.

6. Appellant in his submission has submitted that he is a farmer proprietary
concern and engaged in activities as Agricultural activities and Commission from
sales/purchase of agricultural produce. In his defense he has provided copies of land
records to prove that he is farm owner/ farmer. He further provided farm bills for
sale of agriculture produce wheat, bajra, cotton with ledger of Agricultural income.
Appellant has further submitted that agricultural activities. Commission, Sales/tading
of agricultural produce is falling under Negative list as pr 66D of the Act, it does not
attract any Service Tax. Appellant has filed appeal requesting to set aside the
impugned order - confirming the demand of Service Tax amounting to Rs. 1,48,970/-
with Interest and various penalties under the Act.

7 I have carefully examined the show cause notice, impugned order, appeal
memorandum and written submission of the Appellant. The issue to be decided in the
‘present appeal is whether amount of Rs. 10,27,380/- (F.Y. 2015-16) reflected as
taxable value in impugned order towards income gained from providing taxable
services by the appellant are taxable or otherwise.

7.1. Ifind that Appellant has submitted copy of Village specimen Form No. 6, 7 ,8A
& 12 digitally signed by the Revenue of Department, Government of Gujarat, wherein
detail of farm with its measurements and details of owners is shown. Name of the
appellant is appearing in the list to prove that he is a farm owner/ famer and
engaged in farming activity. Appellant has also submitted copies of purchase bills
issued by trading companies who have purchased agriculture products from the
appellant, which shows that appellant is engaged in productions of agricultural
products and engaged in farming activity.

7.2. Appellant has submitted copy of Profit & Loss Account for F.Y. 2015-16
wherein amount of Rs. 10,27,380/- is seen as Other Income. Going through the
copies of purchase bills of trading companies it is seen that such companies had
purchase agricultural produce from the appellant. In co joint comparison of demand
amount as per impugned order, ledger namely Agriculture Income. Purchase bills of
trading companies dealing in agriculture produce, it is seen that the amount of

demand is income earned by appellant through agricultural activities/commission
from sale/trading in agriculture produce.

7.3 1 find that agricultural activity and service related to sales/ trading of
agricultural produce is falling under the Negative list as per 66D(d)(i) & (vii) of the
Act. Relevant portion of the said entries is reproduced hereunder:

SECTION 66D. Negative list of services. —

The negative list shall comprise of the following services, namely : —
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(d) services relating to agriculture or agricultural produce by way of—
(i) agricultural operations directly related to production of any agricultural produce
including cultivation, harvesting, threshing, plant protection or [ ** * ] testing,

(vii) services by any Agricultural Produce Marketing Committee or Board or services
provided by a commission agent for sale or purchase of agricultural produce;

7.4 In view thereof, I am of the considered view that the amount of Rs.
10,27,380/- held as taxable income in impugned order is earned from providing the
services covered in the Negative list and cannot be considered as taxable service.

When there is no taxable service there cannot be any question of levying Service Tax
of Rs.1,48,970/-.

8. I, therefore, set aside the confirmation of Service Tax demand. Since, the
demand is set aside, recovery of interest under Section 75 and imposition of penalty
under Section 77 and 78 are also required to be set aside and I order accordingly.

9. In view of the above discussion and findings, I set aside the impugned order
and allow the appeal.

10.  3dicierdl gRI o &1 T3 e &7 FAueRT IwRiad e A fHarsmarg |
10.  The appeal filed by the Appellant is disposed off as above.

gafia / Attested Xﬁﬂ/

Y S
(Rra wam R¥ig)
ﬁ&ujuw (Shiv Pratap Singh)
g (rdien)
%, SiY, wrE / K. G. SAVLANI Commissioner (Appeals)
#1GF / Superintendent
F.9.0F Va1 F Aviiew, AR
By R.P.A.D. CGST Appeals, Rajkot
To, Wﬁ,
M/s. Hitesh Shamjibhai Rangpariya, | % fgd smmeityE Tmafar,
Anupam Society, Ravapar Road, meﬂg
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