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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

T Ffieratg&ufardt #7717 Ug 9aT /Name & Address of the Appellant & Respondent :-

M/s. Vasantlal Damjibhai Parmar, At Bhangal Ni Wadi, Near Navlakhi Road,
Morbi- 363641. Gujarat
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y person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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A &eal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
e Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
’ Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax f1131pellate Tribunal ACESTAT) at, 2nd Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
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The ap af)eal to the Appellate Tribunal shall be filed in quadruphcate in form EA-3 / as prescribed under Rule 6 of

Centr Excxse }A&Peal) Rules, 2001 and shall be accompanied against one which at least should be accompanied

by a fee of 5000/-, Rs.10,000/- where amount of duty deman émterest/ l%enal refund is upto 5

Lac., 5 Lac to 50 Lac and above 50 Lac respectlve t_¥x in the form of crossed avour of Asst. Registrar

of branch of any nominated public sector bank e place where the bench of any nominate apuubhc sector bank

gf th% pla%eR whéart(e) /the bench of the Tribunal is S1tuated Application made for grant of stay shall be accompanied
y a fee of Rs
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The apgeal under sub section (1) of Section 86 of the Finance Act, 1994 to the A pellate Tnbunal Shall be filed
in qua licate in Form S.T.5 as prescribed under Rule 9(1 of the Service Tax Rules, , and Shall be
accompanled by a c py of the order a%pealed against (one of which shall be certified C &)gi and should be
accomgamed by a ees of Rs. 10 - where the amount of service tax & interest demande penalty levied of

akhs or’less 000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceedmg Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded_& penalty levied is more than f Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public ector Bank of the place where the bench of Tribunal is
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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e apgeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 L:2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a co y of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a cer{’xﬁed copy)
and copy of the order %ass.ed bg the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise / Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the ESTAT, under Section 35F of the Central Excise Act, 1944 which is also

made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie

before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
(ii1) amount t%ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not ?f?plg to the stay aRplication and appeals
e

pending before any appellate authority prior to the commencement of inance (No.2) Act, 2014.
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A revision application lies to the Under Secretary, to thé Government of India, Revision Application Unit, Minis
of Finance,%’e artment of Revenue, 4th Flc?(])-x)", Jeevan Deep Building, Parliament Str%l()it, New Delhi-11000
ngernSeC%c’S% gE()lE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1j
of Section- ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage

whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Crecwilx;% of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the 'Rules made there under such order is }iassed by the Commissioner (Appeals) on or after, the

date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in du licate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Riles, 2001 ‘within 3 monthe Hocathn Form No. EA-8 as order SOUEHt 10 Be appealed against s
communicated and shall be accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evi encing payment of prescribed fee as prescribed under Section 35-EE
of CEA, 1944, under ajor Head of Account.
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The rew/sion application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less ang %s. 1000/- where the amount involved is more than Rupees One Lac.

kil AT T TATAY & Y AT & A &l =1fed &
R o e B A AT Ee e g B g 1 sy, o iy e e T R AR
the order covers variousnumbers of order- in Olzﬁmal, fee for each 0.1.0. should be paid in the aforesaid manner,

notwithstanding the fact that the one appeal to the A ellant Tribunal or the one application to the Central Govt.
As the case ma)s be, is filled to avoid sc}r)'x%toria work 7 excising Rs. 1 lakh fee of Rs‘.) p1 00/- for each.
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gﬁ'@ copy of application or O.1.0. as the case ma: be, and the order of the adjudicatin authority shall bear a
court fe%ystam%pof Rs.6.50 as prescribed under Sc%edule-l in terms of the Couth Fee Act,gl 975, asthended.
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Attention is also invited to the rules coverin these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982,
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www.cbec.gov.in |

For the ela%orate detailed anc{ latest {)rovisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.c €c.gov.in
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Appeal No: GAPPL/COM/STP/884/2023

:: ORDER-IN-APPEAL ::

M/s. Vasantlal Damjibhai Parmar, At Bhangal Ni Wadi, Near Navlakhi Road,
Morbi, Gujarat-363641 (hereinafter referred to as “Appellant”) has filed present
Appea_l against Order-in-Original (OIO) No. 126/D/2022-23 (hereinafter referred
to as ‘impugned order’) passed by the Assistant Commissioner, Central GST,

Division Morbi-I (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that Income Tax Department provided
data/ details of various Income Tax payers, who in their Form 26AS for financial
year 2015-16 & 2016-17 declared to have earned income by providing services
declared to have earned income by providing services like contractors, |
enabled services, Professionals, software development, Commission Agent etc.
The Income Tax Department also provided data of Form 26AS showing details of
. total amount paid/ credited under Section 194C, 194H, 1941 & 194] of the
Income Tax Act, 1961 in respect of various persons which depicted that such
persons had earned income from providing services like contract, commission or
brokerage, renting of movable/ immovable property, Technical or Professional
service etc. The said data also contained the details of the Appellant who had not
obtained Service Tax Registration under the Finance Act, 1994 (hereinafter
referred to as 'the Act’). The jurisdictional Assistant Commissioner, vide letters
dated 16.07.2020 and subsequent reminders to the Appellant called for the
information/ documents. No reply/ response was received from the Appellant and
the Service Tax was determined on the basis of data/ details provided by the

Income Tax department and culminated into Show Cause Notice and culminated

into Show Cause Notice dated 27.04.2021 invoking extended period of 5 years

proposing to demand Service Tax of Rs. 3,84,585/-, including all cesses under
Section 73(1) of the Finance Act, 1994 (hereinafter referred to as ‘the Act’) with
interest under Section 75 of the Act, and proposing to impose penalty under
Section 77(1)(2), 77(2), 77(1)(c) and Section 78 of the Act.

3. The adjudicating authority vide the impugned order confirmed Service Tax
demand of Rs. 3,84,585/- under Section 73(1) invoking extended period of 5
years along with interest under Section 75 of the Act. The adjudicating authority-
imposed penalties of Rs. 10,000/- under Section 77(1)(a), 77(1)(c) and Section
77(2) of the Act. The penalty of: Rs. 3,84,585/- was also imposed upon the
Appellant under Section 78 of the Act. ’

4. The Appellant has preferred the present appeal on 17.04.2022 on various

rounds mainly as stated below:

& adjudicating authority has wrongly confirmed demand of Service Tax of Rs. 3,84,585/- under
w.’“ jon 73(1) of the Act, erred in valuation of taxable Services, erred in not allowing the benefit
btification No. 30/2012

& 33/2012 both dated 20.06.2012, erred in demand of interest u/s
J ,SJ f the Act, erred in demanding penalty u/s 77(1)(a), 77(1)(c), 77(2) and 78 of the Act.
S &
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5. Personal hearing in the matter was held on 16.05.2023 which was
attended Shri D.P. Kanzaria, Consultant, (authorised by appellant), they
reiterated the written submission that the appellant is providing construction
services and is eligible for abatement, after which the taxable value is below
threshold limit, However, adjudicating authority has confirmed demand ex-parte
without any verification and without entering benefit of abatement. Therefore, he

requested to set aside the Order-In-Original.

6. Appellant in his written submissions has submitted they are a proprietary
concern and are engaged in activities of “Construction work” providing
construction service to various firms. Appellant has submitted they are having
‘Loading concrete machine’, ‘Self Loading Ajex machine’, ‘construction
equipments’, ‘Centering equipments’ which is reflected in their books of
accounts from the entries of claimed depreciation and repairing of equipments
etc., submitted that they are small construction contractors and doing such

construction by their own.

6.1 Appellant has further submitted that they are submitting Income Tax
Returns, 26AS Forms, Profit & Loss Account, Balance Sheet etc in support of their
submission. Appellant has submitted that they are eligible for abatement of 70%
value of service being construction service and liable to pay Service Tax on 30%
value of service as per Sr.No. 12 of Notification 26/2012-ST and after that if
value of taxable value is below Rs. 10 Lakh i.e. threshold limit, exemption is
allowed to them as per Notification NO. 33/2012-ST dated 20.06.2012.

A I have carefully examined the show cause notice, impugned order, appeal
memorandum and written submission of the Appellant. Adjudicating authority has
calculated the taxable income as Rs. 25,63,900/-. Service Tax quantified on
value of Rs. 25,63,900/- comes to Rs. 3,84,585/-. The issue to be decided in the
present appeal is whether amount of Rs. 25,63,900/- reflected as taxable value
in impugned order are taxable or otherwise. I find that the Appellant has filed
appeal requesting to set aside the impugned order with demand of Service Tax

amounting to Rs. 3,84,585/- with Interest and penalties under the Act.

8. Regarding amount of Rs.25,63 ,900/-, considered as taxable, appellant,
vide their written submission, has provided reconciliation statement, coples of

work orders, 26AS, etc. Summary of total relevant period is as under:

Period Amount (Rs.)
2014-15 0
2015-16 21,45,000/-
2016-17 25,63,900/-

8.2  Regarding amount of Rs. 25,63,900/-, considered as taxable in lmpugned
order, liability to pay Service Tax by service provider (appellant) as per Sr. No.
.22 of Notification No. 26/20412-ST dated 20.06.2012, Service Tax shall be
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payable on 30% of the total amount charged for the works contract. Relevant

portion of the said Rule is reproduced hereunder:

Notification No. 26/2012- Service Tax dated 20th June, 2012 as amended.

Incorporating changes made till issuance of notification no 8/2016-Service Tax dated 1-3-
2016

G.S.R..... (E). - In exercise of the powers conferred by sub-section (1) of section 93 of the
Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Act), and in
supersession of notification number 13/2012- Service Tax, dated the 17th March, 2012,
published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i) vide
number G.S.R. 211 (E), dated the 17th March, 2012, the Central Government, being
satisfied that it is necessary in the public interest so to do, hereby exempts the taxable
service of the description specified in column (2) of the Table below, from so much of the
service tax leviable thereon under section 66B of the said Act, as is in excess of the service
tax calculated on a value which is equivalent to a percentage specified in the corresponding
entry in column (3) of the said Table, of the amount charged by such service provider for
providing the said taxable service, unless specified otherwise, subject to the relevant
conditions specified in the corresponding entry in column (4) of the said Table, namely;-

Table
Sl Description of taxable Percent-| Conditions
No. service age
(1) (2) (3) _(4)
-1 Services in relation to financial 10 Nil. '
leasing including hire purchase
v12. | Construction of a complex, 30 (i) CENVAT credit on inputs
building, civil siructure or a part used for providing the
thereof, intended for a sale to a taxable service has not been
buyer, wholly or partly except taken under the provisions
where entire consideration is of the CENVAT Credit Rules,
received after issuance of 2004.
completion certificate by the (ii)The value of land is
competent authority included in the amount
charged from the service
receiver.” Inserted by
notification 8/2016-service
tax dated 1 March 2016

8.2.2 In view of above, detail calculation of tax liability on amount of Rs.

25,63,900/-, considered as taxable in impugned order for the relevant period,

is as under:

Period 2015-16 | 2016-17

Particulars

Taxable- As per Work contract services

2145000 | 2563900

Re-determined value as per Valuation Rules (30% of amount 643500 769170

charged)

\laxable Value

643500 | 769 17(!

No. 33/2012-ST dated 20.06.2012

(redetermined value as per Valuation Rules) for the consecutive year 1.8: X,

2016-17 in this case. As such the taxa

i re-calculated hereunder: _ M/ i

82.1. From the above details it is seen that the redetermined value
considered as taxable in impugned order in F.Y. 2015-16 is below threshold

limit of Rs. 10 Lakh. Therefore, benefit of threshold limit as per Notification

is available to the taxable amount

ble amount and demand of Service Tax
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Period Taxable value | Threshold limit | Net Taxable | Service Tax
(redetermined  as | benefit available amount (Rs.) demand amount
per Valuation | (Rs.) (Rs.)
Rules) (Rs.)

2015-16 643500 1000000

2016-17 769170 1000000 0 0

Total

9. Accordingly, as per the worksheet shown above & on the basis of

relevant financial records/ documents, the taxable value for the relevant
period is determined at ‘Nil’ and when taxable value is Nil’ service tax

liability is also ‘Nil’.

10.  In view of above discussions, I hold that the Appellant is not liable to
pay service tax. I, therefore, set aside the service tax demand on this count. |
Since, the demand is set aside, recovery of interest under Section 75 and
imposition of penalty under Section 77 and 78 are also required to be set

aside and I order accordingly.

11.  In view of the above discussion and findings, I set aside the impugned

order and allow the appeal.

12. srdieral gRT sl @t 118 rdier 1 FveRT SoRied a8 @ Ry s 2 |
12. The appeal filed by the Appellant is disposed off as above.

s/ Atested
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. i, FEEER /K. G SAVLANI (Shiv Pratap Smgh)

onden angaa (Gﬂﬂﬁ)

F.9.95 s 1 Commissioner (Appeals)
By R.P.A.D. CGST Appeais, Rajkot
To, i!anf,
M/s. Vasantlal Damjibhai Parmar, e FHIAT TSy RAR,

At Bhangal Ni Wadi, Near Navlakhi TS =Y 1Y, Taadt A F Uy Ol ToRTd -
Road, Morbi, Gujarat-363641. 363641 | ) '
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