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Appeal /File No. OIO No. Date
GAPPL/COM/STP/2503/2022 61/AC/NS/2021-22 30-03-2022

g Idier smaer §&4T(Order-In-Appeal No.):
RAJ-EXCUS-000-APP-125-2023
e FT femis / 22.05.2023 AT A & arig /

Date of Order: Date of issue: 26.05.2023
st Rra war Rig, smgea (ordiew), Ioi@e gR1 URd /
Q Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.

T AU Y/ FYH AH/ INGH/ TS AYH, e IS o/ JATH/T6] THAaTHhe,
TAFHIE / SATHAT / Tieftem| g Suforfed S gor snaer & giora: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

q sftersat&ufardt 1 919 Ug 9a1 /Name & Address of the Appellant & Respondent :-

M/s. Bobbykumar Jivanbhai Makadia, B 1201, Sanidhya 253, Near Speedwell
Party Plot, New Ring Road, Rajkot-36005.

=1 smaa(erdten) & safaq #r$ =i Freforfaa ads § sugss s/ yrideer & awer sefier e w3 a9ar 21/
Any per(son azggn'eved by this Order-in-Appeal may file an appeal to the appropriate authority in %he following way.

(A) HIAT o _, Fea1g ITITS (e UF FATHT AGTe0rg Frararaor ¥ wiy orfier, 5ty Seame e srfafaw |, 1944 #r 35B & sqiq
qﬁﬁﬂﬁwfaﬁw, {994%%86 %ﬁaﬁaﬁuﬁf@wamﬁmmgl/ L Eh

Aipgfal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-

FATHTOT qegiad § Grafourd aeft g dar , T GRCR:EIETY ! & 7 2,
W°*°mﬁwﬁ,ﬁﬁmm|/ e (iR IcATE e Tq sfiefta =i §f {9y diz, 3w =tF 7 2

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
’ Delhi'in all matters relating to classification and valuation.

3 (i) I 1(a) & fiert & srerrar Ay auft arfiet T 9o, FET S i FaTeRT srfeftT =Tt (Reke) fr
gfary &g m},ﬁ%ﬁ@a&?a@mﬁﬁﬁﬁ%%—i@ﬁﬁﬁﬁ%ﬁ : ;

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 24 Floor, Bhaumali
Bhawan, Asarsgvla Ahmedabad-380016in case of appeals other 81%.!1 as mentioned in para-) 1(a) above g a

(@)

(i) .
srftefia =TaTfATr & gHey arfier TR A F %#Eraam’s« Fammas}, 2001, % 399 6 ¥ siviq Ruffag oo

mEA-3ﬁmwﬁﬁﬁzﬁ%mwm@ﬁqﬁﬁ miﬁr‘lﬁq% %m:ﬁ%ma & " ,mﬁuﬁaﬁtﬁ;agm

AT AT, TIT 5 ATE IT I6H HH,5 916G T AT 50 A1@ 89T aF JYaAT 50 A7 T m‘ﬁmg‘gms: 1,000/- ¥, 5,000/~

e B o T T e A

I q’-r )
I gmEr ¥ ITRY 9Igl |« meﬂwwﬁsnmmgl"w%w (R AEY) & fore arae=-9 F 9719 500/-
T T [ STAT HTAT T 1/

The agf)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of

Central Excise {A(%)eal) Rules, 2001 and shall be accompanied against one which at least should be accompanied

by a fee of Rs. 0/-'Rs.5000/-, Rs.10,000/- where amount of duty demand{mteres_t/ enalty/refund is upto 5
ac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed b draft in favour of Asst. Registrar

of branch of any nominated public sector bank of the place where the bench of any nominated public sector bank

gf th? placf:c;,2 whseét(e) }he bench of the Tribunal is situated. Application made for grant of stay shall be accompanied
y a fee of Rs. -

(B)

el =TT % ardie, e srfarf™ae, 1994 a=r 86 % 3faia qaTRe AFHaTeT, ,w I oo F
Rttt s.T.-sﬁa?e}aﬁﬁﬁm«%gﬁ@mmmm%ﬁ B T REICAE YA L
TF Y BT TR 3K 377 & 9 ¥ F9 TF i mw

7 399 ,SWmmso%@,mgﬁ 50 WTE TIT & A8, a}mvl-mwfgmw 5,000/~ tsg_g‘%q*oow-
% @*mm%ﬁ%ﬁﬁmﬁ% Jukse o e e
magf%a TYTHErRTor Y araET fRurd 8 | T AR (' AET) & AT & Q1T 500/~ TIT FT AT [oeh STqT
FTAT 1/

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
e e D e ) O S e G e e e APt I o e e
accompanied by a copy of the order a%pealed against (one of which shall be certified c? ) and ]
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demande penalty levied of
s. 5 ]Pakhs or’less, Rs. /- where the amount of service tax & interest demanded & penalty levied is more
(tihan ﬁgedl%lbchs balllf riot, ec)i(c,eedmg Rs. Fifty Lakhs, Rs.l0,0QO/thwlf'lere tl%e amoténlt) of sgg;lﬁe. taf); %ulrnct)?r&sé
emande en evied is more than s rupees, in the form of crossed bank in favol 1
Assistant Reg?strart,%f the bench of nominated Public Sector Bank of the place where the bench of Tribunal is

situated. / Application made for grant of stay shall be accompanied by a feé of Rs.500/-.
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f srfafaam, 1994t sy 86 Fit Su-arwstt (2) UH (2A) ¥ siowta a5 7t T arfrer, FavHT WA, 1994, ¥ fraw o
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TF 9 (2A) ¥ Tga Ruifeq wox S.T.-7 § €t o wawft vd 39% ara sy, FAT ITATS QLo AT YT (e , T IeqTe
T 91X srer F gfiat dew : (I F TF 9wt gt 1Y) SR S gy AqH e
e/ FATHT, FY AT ATATIAFTOT Y AT T FT HT (397 3 ATer er ¥ T 30 7197 F Fory w47 20 |

e appeal under sub section (2) and tSgA) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of whicﬁ shall be a certified copy)
and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

AT 96, FT IUTR o U Far snfieft wifdor (39z) % iR srdfielt F wmrer ¥ i goane o sffaw 1944 # ey
35T & s, St A iy sfafam, 1994 ff ey 83 ¥ srawta Fare 1 oft Sy F 7€ &, 7@ mer F Ry srdrefty s §
FfieT FTS THT ITHTE Y /&A1 FT AT F 10 wﬁm(lo%),wmw 7 W,WWW%&H%W
AT faa ST, Fard T 5| e F st s S arelt sifee 2 T T 2T A TEN
FTT IYTE Lo TF AT F (A AT g 7¢ o 7 oy ofirer 2

(i) gTRT 11 ST % sfaiiq &

(id) e ST it T T Ty

(iii) e a1 famraet F faw 6 ¥ siavta 37 @

- =9d g 6 9 4 & wrag sty (790 2) wfaffmw 2014 % smiw & oF Rt srfiefrr wfet ¥ wwer Reamoefie

T 37T U ST HT AR AR g1/
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on p:llymer_lt of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
(ii1) amount &ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not a; plg to the stay application and appeals

pending before any appellate authority prior to the commencement of tge inance (No.2) Rct, 2014.

Revisi 31 ti:q__té t of Indi
evision application to Government of India:
T S HT ﬁa‘f%r’?h’«r 1 I IS 5% JAEAH, 1994 #T a1 35EE ¥ {qF & AqasaC a,
AT |,/ﬁﬁwm€$@,ﬁﬁum,mﬁw,Mwﬁa,ﬁwﬁwm,muﬁ,#gﬁ-uoom,ﬁ%m
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Mini

of Finance,plge artment of Revenue, 4th FI&J)?’, Jeevan Deep Building, Parliament Str%%tlclatle(v)vanm-ll%bso
under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1§
of Section-35B ibid:

Tfe ATer 6 ey & AT |, STgT TeT, et %@ﬁm@%m %qmmw%zﬁ’q;tw T FHTCE I T
ﬁﬂﬁ@ﬁmg T HER TR ER TR T 'mﬁmqgm%m g, FT@T a7 et
ST g | AT & qha 5 H)/ , .

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehogse

XA F qrex el T ar e A fagla a3 @ we s Rfawin § v 557 71 ) 98 7 R0 3are 4o % ge (REe) ¥ e F,
a‘rw%aﬁtﬁ%grrgm%aa?rﬁmﬁm 1/ ; ; ng )
In case of rebate of duty of excise on goods_exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.

In case on gocﬂs exporteg outside Ideia export tzcl)-r epalq?(r)r Bhutan, without-gxl)e/lyment of duty.
ﬁmm%msﬁ% %%qsﬁeg&%@ﬁzmaﬁﬁw i fafer wraEmt & qga A &Y T § ST T seer

mg?%(/srﬁa) (%mﬁﬁmw (7°2),1998 #it &RT 109 %am@ﬁﬁﬂémmwmﬁfaﬂ%m T
fhe 77

|
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act o}x,' thgy Rules made there under such ogdg"nis }_iassed by thet}éommissx%ner (Appeals) on orpafter, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

ITUD AAEA T T Tt IO §&qr EA-8 H, ST i Fri1q IeIe 65 ( ) Frgarast, 2001, F AW 9 F sigia T
F qATT F 3 ST FT AL ATET | ST AAEH F ATy ST T &1 TTATT T T AT
%mﬂ% , 1944 ﬁm;s—EE%ag?rﬁa%?ﬁﬁﬁﬂa;m?%mag ¥ 1T 9¥ TR-6 $T Ui Ferr I%

|
The above aplplication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals), Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE
of CEA, 1944, under Major Head of Account.

TALTET ST % 6T w Srea i SR it STt |

STl T T TF AT T méﬁgﬁﬁzoo/-mwﬁ?ﬁ% ST 3% T 60 W UF |79 €97 F ST oF aF §9h
1000 -/ &T QT o s

The rev1/sion application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

% T e § g HATIS & T TAF F o g ST, SUA AT A LD Ed
ot fﬂ%mﬂé’r ?ﬁ?ﬁggq um% wﬁ%ﬁv%gq@% 7 FETT Hrma;?rr @% m_:ﬂgg |/awln cgliesﬂ
the order covers variousnumbers of order- in Original, fee for each O.1.O. should be paid in the aforesaid manner,

notwithstanding the fact that the one appeal to the Appellant Tribunal or. the one application to the Central Govt.
As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs."100/- for each.

mmr% e AT, 1975, % STgEt-1 F SIqaTT I SeeT Ug &9 seer #F g a2 Raffia 6.50 wadr &1 =mareg
I

? il ULl iII%Q
ne copy of application or O.1.O. as the case ma&be, and the order of the adjudicatinglauthority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended.

%ﬁw&gmm?ﬁ?ﬁmmm (w18 fafer) FRammestt, 1982 # afiia wd s waftua amae #r

Attention is also invited to the rules coven'n]§ these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

agar!ﬁ'vﬁ’rrw@'wg ﬁﬁ,mmammﬁmwwm%m,wmm
www.cbec.gov.in Fl 3@ 3 | I ) . X ]

For the elaborate, detailed an latest.?rowsxons relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in
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Appeal No: GAPPL/COM/STP/2503/2022.

.. 3rdfeT 3meer / ORDER-IN-APPEAL ::
M/s. Bobbykumar Jivanbhai Makadia, Flat No. 304, Parth Palace, Anjali
Park, Metoda GIDC Gate No.1, Rajkot 360005 (hereinafter referred to as
“Appellant”) has filed the present Appeal against Order-in-Original No.
61/AC/NS/2021-22 dated 30.03.2022 (hereinafter referred to as ‘impugned

order’) passed by the Assistant Commissioner, Central GST Division-ll, Rajkot

(hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
shared the third-party information/ data based on Income Tax Returns/ 26AS for
the Financial Year 2015-16 of the Appellant. Based on these information, Certain
documents viz. Copies of Income Tax Returns, From No. 26 AS, Balance Sheet
(incl. P & L Account), VAT/ Sales Tax Returns, Annual Bank Statements,
Contracts / Agreements entered with the persons to whom the services provided
” etc. for the F.Y. 2015-16 were called for from Appellant by the Assistant
Commissioner, CGST Division-Il, Rajkot vide their letter dated 01.01.2021,

however, no reply was received from the Appellant.

3. - In absence of data/information, a show cause notice dated 23.04.2021
was issued to the Appellant demanding Service Tax and cesses to the tune of Rs.
6,66,312/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed
to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act
upon the Appellant.

4. The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 6,66,312/- under Section 73(1) along with interest under

0 Section 75 of the Act, imposed penalty of Rs. 6,66,312/- under Section 78 of the
Act and also imposed penalty of Rs. 10,000/ - each under Section 77(1)(), 77(2)
and 77(1)(c) of the Act.

B Being aggrieved, the Appellant has preferred the present appeal on
grounds that the Adjudicating authority has wrongly confirmed the value of
Taxable services and wrongly confirmed the demand of Service Tax under
Section 73(1) of the Act. The Adjudicating Authority has wrongly charged the
interest under Section 75 of the Act and wrongly imposed the penalty under
Section 77 and 78 of the Act.

6. Chartered Accountant Abhishek Doshi appeared for personal hearing on
2.5.2023 and submitted that the appellant was providing canteen services in the
factory registered under the Factories Act. He handed over the additional
written submissions and reiterated the contentions raised therein and those in

he appeals, He requested to set aside the Order-in Original.
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Appeal No: GAPPL/COM/STP/2503/2022-

1. The Appellant has submitted the further written submission dated
02.05.2023 wherein, he interalia stated that they are a proprietor operating on
the name of M/s. Shayona Catering Service engaged in providing canteen
services in the factory of M/s. Orbit Bearings India Private ltd during the F.Y.
2015-16. The Appellant submits has submitted the VAT returns and assessment
order for the year 2015-16. The entire turnover of Rs. 45,95,258/- which
comprises of Rs. 44,18,517/- and Tax (Vat) component of Rs. 1,76,741/-. So, the
appellant has fully discharged VAT liability on such turnover. Further, the
appellant submits that Entry No. 19A of Mega Exemption Notification No.
25/2012-ST dated 30.06.2012 clearly covers the activity of the appellant. The
relevant portion of the Notification is reproduced hereunder.

19A Services provided in relation to serving of food or beverages by a
canteen maintained in a factory covered under the Factories Act, 1948
(63 of 1948), having the facility of air conditioning or central air heating
at any time during the year.

5.1 The appellant has maintained a canteen and provided the services of food
and beverages in the factory of the Orbit Bearings India Private Limited. The
said factory is registered under the factories Act. 1948. In support, the appellant
has submitted the copy of confirmation letter from the Orbit Bearings India
Limited for nature of services, copy of registration certificate of factory under
Factories Act, 1948 and copy of MOU between appellant and M/s. Orbit Bearings
India Pvt. Ltd. The appellant has relied on the following judgments.

(a) Sai Pooja enterprise vs. CCE, Vadodara ST Appeal No. 10324 of 2022
DB Ahmedabad, CESTAT.
(b) ICS food Pvt. Ltd vs. Commissioner of Service Tax, Noida (Appeal No.
ST/70494/2017-CU (DB)

5.2 The appellant further contended that the value arrived for demand of
service tax by resorting to ITR / 26 AS is not valid. They relied upon the
following case laws:

(a) Deltax Enterprises vs. CCE, Delhi 2018 (1) GSTL 392 (Tr.-Del)

(b) Krishna Construction Co. vs. CCE & ST, Bhavnagar, Final Order No.
A/10793/2022 (CESTAT-Ahmedabad)

(c) Kush Construction vs. CGST NACIN 2019 (24) GSTL, 606 (Tri-All)

(d) Luit Developers (P) Ltd. vs. CCE & ST, Dibrugarh (2022)(Tri.-Kolkata)

5.3 The appellant submitted that the show cause notice and consequential
order was issued on the basis of information and details filed by the appellant
with Income Tax department and there was no suppression at all. So, larger
period is wrongly invoked in the present case and as such the show cause notice
was time barred. They relied upon the following case laws:

@/ Page 4 of 6 .




Appeal No: GAPPL/COM/STP/2503/2023

(a) Anand Nishikawa company Ltd vs. CCE-2005 (9) TMI 331

(b) Nizam sugar Factory vs. Collector of Central Excise, A.P. reported in

2006 9197) E.L.T. 465 :

(c) Caprihans India Ltd. vs. CCE, Surat reported in 2015 (324) E.L.T. 8

(d) Pappu Crane Service vs. Commissioner (Service Tax Appeal No. 70707

of 2018 (DB)

(e) Luit Developers (PO Ltd. vs. Commissioner of Central Excise and
" Service Tax Dibrugarh (2022) 136 (Tri. -Kolkata)

6. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that Show Cause Notice had
been issued without verifying any data or nature of services provided by the
Appellant as the same had been issued only on the basis of data received from
the Income Tax department and the Adjudicating Authority has confirmed the

demand of Service Tax vide impugned order.

8. | find that the main issue to be decided in the instant case is whether the
service provided by the Appellant is taxable under Service Tax or otherwise.
Ongoing through the impugned order, it has been held by the Adjudicating
Authority that the service provided by the Appellant is a taxable service in
absence of information/ documents which were neither submitted by the
Appellant nor they had filed any defense submission and had not appearéd for
personal hearing also. The Appellant on the other hand has stated their service
is exempt under Entry No. 19A of the Notification No. 25/2012-5Service Tax dated
20.06.2012.

9. Now, as per the contention of the Appellant, it is to be decided whether
activity carried out by them is covered under Notification No.25/2012-Service
Tax dated 20.06.2012 and as to whether the amount received for providing the

services is taxable, or otherwise.

10. | find from the copy of Profit & Loss Account and Form No. 26 AS and the
copy of Confirmation Letter, registration certificate under Factories Act and
MOU for services between Appellant and M/s. Orbit Bearing India Private limited
that during the relevant period the Appellant was engaged in providing the
canteen'services. There is mention of income under the head sale of services
under Profit and Loss Account of the Income Tax Return filed by the Appellant.
On perusal of copies of the documents mentioned supra, the amount (income)

received as consideration by the Appellant for the activity carried out by them is

of canteen services.

11.  Appellant submits that he has been duly registered with the VAT and has
been regularly filing of returns and paying taxes with VAT authorities. Appellant

“has submitted the Form No. 304 of the relevant year, there is mention of
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Appeal No: GAPPL/COM/STP/2503/2022

turnover for the F.Y. 2015-16 is Rs. 45,95.258/- which consist of turnover of
Rs.44,18,517/- and Rs. 1,76,741/- is tax component. So, Appellant has duly

discharged VAT liability on such turnover.

11. The relevant clause 19A of Notification No.25/2012-ST dated 20.06.2012,
which exempts certain taxable services from the whole of the service tax
leviable thereon under section 66B of the said Act, is reproduced below:
“19A Services provided in relation to serving of food or beverages by a
canteen maintained in a factory covered under the Factories Act, 1948

(63 of 1948), having the facility of air-conditioning or central air-heating
at any time during the year;”

13. In view of the above discussion, | find that the Appellant has carried out
an activity (service) and has received certain amounts/ income (consideration)
by providing services in relation to serving of food or beverages by a canteen in
the factory of M/s. Orbit Bearing India private Limited. The said service provided
by the Appellant though a taxable service, is fully exempt from Service Tax as
the same clearly falls under Entry No.19A of the Notification No.25/2012-ST
dated 20.06.2012. Hence, the Appellant is not liable to pay any service tax for

the service rendered by him and | hold accordingly.

13. In view of discussions and findings, | set acide the impugned order and
allow the appeal filed by the Appellant.

14, ofdicrerdl gRT &Sl 1 71 Sttt o1 FTeRT SwRied a9id & fbar s 2 |
14.  The appeal filed by Appellant is disposed off as above.
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To, Jar

M/s. Bobbykumar Jivanbhai Makadia, o
Flat No. 304, Parth Palace, Anjali Park, gk SIIFAR SAawems Amnisar,

Metoda GIDC Gate No.1, RaJkot 360005 | Fo¥C o 304 T dorw, it wrk e
SHHTSSRA, e & 1, Tetele 360005

giafaf:-

1) 7&g g, amua@mawuaa‘?@umew Wmmﬁmﬁl
) T 3R, mw%wwmmaw USRI IGFAT, ITSTHE &Y
mawamﬁm'é‘r%al

3) AW I, mw%wmﬁwmam mmwaﬂﬁm@r%ﬁl

4) WEEH e, mwﬂmwmﬁwmeww W1$T3HHQW
amiaré’r%?n

Page 6 of 6




