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Appeal No: GAPPL/COM/STP/817/2023

;i ST

:: ORDER-IN-APPEAL ::

s. Patel Telecom, Shop No. 11,' Ground Floor, Subh Complex, National
27, Near Avadh CNG, Veraval (Shapar), Rajkot 360002 (heréinafter
to as “Appellant”) has filed the present Appeal against Order-in-
No. 248/DC/RD/2022-23 dated 16.12.2022 (hereinafter referred to as

d order’) passed by the Assistant Commissioner, Central GST Division-Il,

‘Rajkot (hereinafter referred to as ‘adjudicating authority’).

2.

jthe Finan
documen
%?inc[. P
Contracts
%té. for t
"ireceived
| ‘

B.
}lNas issué
1,71,398
as ‘the A

In

to impose
{ i

“upon the

facts of the case, in brief, are that the Income Tax Department

Th
oo
shared the third-party information/ data based on Income Tax Returns/. 26AS for

cial Year 2016-17 of the Appellant. Based on these information, Certain
Is viz. Copies of Income Tax Returns, From No. 26 AS, Balance Sheet
& L Account),
/ Agreements entered with the persons to whom the services provided

VAT/ Sales Tax Returns, Annual Bank Statements,

he F.Y. 2016-17 were called for from Appellant, however, no reply was

from the Appellant.

absence of data/information, a show cause notice dated 08.10.2021
d to the Appellant demanding Service Tax and cesses to the tune of Rs.
- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
rt’) alongwith interest under Secfion 75 of the Act. It was also proposed
penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act
Appellant.

. TH
"Tax de

Eectlon

adjudicating authority vide the impugned order confirmed Service

and of Rs. 1,71,398/- under Section 73(1) along with interest under

5 of the Act, imposed penalty of Rs. 1,71,398/- under Section 78 of the

Act and also imposed penalty of Rs. 10,000/- each under Section 77(1)(a), 77(2)

‘land 77(1}
Uibi o pd
grounds {
!Telecoml
%acts as a

'recharge

(c) of the Act. -

ing aggrieved, the Appellant has preferréd the present appeal on
hat they are a proprietor engaged in business activity of providing the

hunication Services and associated with Vodafone Idea Ltd. Further, he

n agént such company and selling of Prepaid and Postpaid 5im Cards and

of such Prepald/ Postpaid Sim cards of Vodafone Idea Ltd. and received

consxderat!on in the form of commission from them. Thus, they act as a

lmedlator

responSIt

;Ltd. not

between the company and the customer. He further submits that the
ility to pay Service Tax on the Service Prov1der i.e. M/s. Vodafone ldea

on the appellant. Further on sale of Sim Card, they have paid the Sales

e portion of value of such cim cards treating it as'the sales of goods not

Page 3 of 6 .

Ay —




Appeal No: GAPPL

sales of service. The similar issue has been decided vide Order in

248/DC/ RD/2022-23 issued by Deputy Commissioner, CGST Division-

- 6. Appellant further relies on the following judgment.

-

COM/STP/817/2023

|

|
|

|, Rajkot.

(a)M/s. Hutchison Max Telecom Pvt. Ltd. vs. CCE, Mumbai reparted

in 2008-TIOL-CESTAT-DEL.

(b) Escotal Mobile communications Ltd. vs. Union of |
in STO,2002, Ker 9

ndia repo:rt'aii;i
i)

hi

In view of the above said judgments, it is concluded that tansactidn af _?5

selling of Sim Cards (Pre/Postpaid) is nothing but the sales of g

Service Tax under the category of Business Auxiliary Services canno

ods and: th%e

 be levied ofn

|
the value of the SIM cards in the light of the Tribunal’s order in Idea Mobile
Lol

Communication Ltd. vs. CCE, Trivandrum, STO 2006, CESTAT 456 (p

hra4).. | |

7 The matter was posted for hearing on 02.05.2023 and Shri Pz

Chartered Accountant appeared for personal hearing and submifted thati:; thF

1
nkaj Mandal,
|

appellant was selling prepaid Sim Cards and recharge of Vodafone Ifea Ltd. Such

: !
Telecommunication Services are exempt in the hands of the appgllant, as the

Service Provider is eligible to pay Service Tax in terms of pr
Section 68 (2) of the Finance Act, 1994. He requested to set aside {

Original in view of above.

8. | have carefully gone through the case records, impugné

appeal memorandum filed by the Appellant. | find that Show Caus
been issued without verifying any data or nature of services pra
Appellant as the same had been issued only on the basis of data 1
the Income Tax department and the Adjudicating Authority has ¢

demand of Service Tax vide impugned order.

9. | find that the main issue to be decided in the instant case i

service provided by the Appellant is taxable under Service Tax

Ongoing through the impugned order, it has been held by the:5

isions under |

he Order-in -

B i

ld order| ant
vided by the

onfirmed the

whether the

br otherwise. |

Adjudicating

Authority that the service provided by the Appellant is a taxalﬁle service in ‘

absence of information/ documents which were neither subm
Appellant nor they had filed any defense submission and had not%
personal hearing also. The Appellant on the other hand has stated
is exempt under Sr. No. 30(ii)(b) of the Notification No. 25/201‘5
dated 20.06.2012, %

tted by| the |
appeared for | |
their service

-Service Tax |

10.  Now, as per the contention of the Appellant, it is to be decicied whether |

4
P
(7
p——
%

e Noticé ha;j iER

eceived from |

Pageziofb il [




1. Ga

the appe

Fmount i
applicabl
reflected
:staff, acd
deprecia
%bove ol
cards of
iST dated
toupon v
Zthereon,
:}\lotificat‘

the
SUf
pu
(i)
be!

i
i
1
{
{
!
1
i

2]

2 {

M2, i

activity ¢

at the af

otherwise.

1.4

29,

: a) sub-broker or an authorised person to a stock broker;
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arried out by them is covered under telecom services which are exempt

pellant side as the Service Provider is liable to pay Service Tax and as

to whether the amount received for providing the services is taxable, or

B

ing through Profit & Loss Account, Form 26AS and Income Tax Return of

llant, | find that the amount of Rs. 11,42,648/- held as taxable in

impugned order is commission income (as can be seen from Form 26AS, whole

.e. Rs. 11,42,648/- is received from ‘M/s Vodafone Idea Limited’ and
e TDS is also deducted), appellant has incurred expenditure as
in balance shcet under head of indirect expenses viz. Rent, salary to

ounting charges, Light bill expense, mobile expense, etc. and deducted

lion expense on computer, furniture & fixtures and mobile. From the

;servations, | find that appellant has provided service of selling sim
Vodafone Idea and as per clause 29 (f) of the Notification No.25/2012-
20.06.2012 “selling agent or a distributor of SIM cards or recharge
ouchers” are exempted from the whole of the Service Tax leviable
under Section 66B of the said Act. The relevant provision of the said

on is reproduced as under: -

G.ER.5x (E).- In exercise of the powers conferred by sub-section (1) of section 93 of

> Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Act) and in
versession of notification number 12/2012- Service Tax, dated the 17th March, 2012,
blished in the Gazette of India, Extraordinary, Part Il, Section 3, Sub-section
vide number G.S.R. 210 (E), dated the 17th March, 2012, the Central Government,
ng satisfied that it is necessary in the public interest so to do, hereby exempts the

following taxable services leviable thereon under section 66B of the said Act, namely:-

Services by the following persons in respective capacities -

4(b) authorised person to a member of a commodity exchange;
l(c) mutual fund agent to a mutual fund or asset management company;

\(d) distributor to a mutual fund or asset management company;

(e) selling or marketing agent of lottery tickets to a distributer or a selling agent;
(f) selling agent or a distributer of SIM cards or recharge coupon vouchers;

(¢) business facilitator or.a business correspondent to a banking company or an
insurance company, in a rural area; or

h) sub-contractor providing services by way of works contract to another contractor
providing works contract services which are exempt;

view of the above discussion, | find that the Appellant has carried out
?an activity (service) and has received certain amounts/ income (consideration)

oviding services by way of selling agent of Sim Cards (Pre/Postpaid) and

Page 5 of 6
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Appeal No: GAPPL

recharge coupon vouchers of different values of Vodafone-lde
clearly falls under clause (f) of Entry No.29 of the Notification
dated 20.06.2012. Hence, the Appellant is not liable to pay any s
the service rendered by him and | hold accordingly.

13¢
allow the appeal filed by the Appellant.

3dteraal gRI ot 1 T8 3fdiel &1 FYeRT IR aiis ¥ fobar
The appeal filed by Appellant is disposed off as above.
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(Shiv Pratap Singh)
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Commissioner (Appeals)
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By R.P.A.D.

In view of discussions and findings, | set aside the impugngd order
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