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Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.

23.05.2023
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

srfrerhaigafiaT<t #1 917 T3 947 /Name & Address of the Appellant & Respondent :-

M/s. Ravirajsinh Gopalsinh Jadeja, 1, Jalaram Chamber, Nr
Paddhari, Rajkot-360110. Gujarat
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate author
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Ath;aal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1
o

e Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block 1
Delhi in all matters relating to classification and valuation
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9eF/ AATHT,
’%EZ appedl under sub section (2) and tS%A) of the section 86 the Finance Act 1994, shall be filed {n For ST.7 as

prescribed under Rule 9 (2) &9(2A) of

e Service Tax Rules, 1994 and shall be accompanied by a copy of order

of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy)

and copy
Commissi

AT 9, 3
35T & 3
rfiter FL 9
RUGIERERY

@
(H)
(

of the order pEass_ed by the Commissioner authorizing the Assistant Commissioner or Deputy
bner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;

1

ii1) amount &ayable under Rule 6 of the Cenvat Credit Rules
bvided further that the provisions of this Section shall not apply to the stay aRplication and appeals

pendir—lg before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
Revision application to G t of Indi '

evision japplication to Government of India: y ‘
maﬁ:&rﬁn %ﬁﬁ%ﬁﬁﬂﬂ?%%%ﬂﬂﬂﬁ wfaf¥w, 1994 _F &1 35EE ¥ TAHTqE, F swtaaa a2,
T ',/mwaﬁa?hﬁ,ﬁaﬁm,wﬁw,ﬁﬂuﬁa,wmw,mmﬁ,#ﬁﬁ—uoom,ﬁ%ﬂ
ST |
A revision| apﬂ)alication lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministliy
of Financg, egartment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-11000
under Segtion 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1

of Section-35B ibid:
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rebate of duty of excise on goods exported to any country or territory outside India of on excisable
sed in the manufacture of thé goods which are exported to’any country or territory outside India.
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goods exported outside India export to epal or Bhutan, without payment of duty.
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any duty allowed to be utilized towards payment of excise duty on final products under the provisions
| or the Rules made there under such order is assed by the Commissioner (Appeals) on or after, the
inted under Sec. 109 of the Finance (No.2) Act, 1998.
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application shall be made in dyplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise

rated and shall be accomapuam d ‘E)iy two copies each of the QIO and Order-InTApé)
ied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribe
D44, under Major Head of Account.
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Appeal No: GAPPL/COM/STP/776/2023

= arfier amewr :;
:: ORDER-IN-APPEAL ::

M/s. Ravirajsinh Gopalsinh Jadeja, 1, Jalaram Chamber, Near Bank of Baroda, -

Padadhari, District - Rajkot, Gujarat - 360110(hereinafter referred to as “Ap
filed present Appeal against Order-in-Original (OIO) No. 217/D/AC/20

12.12.2022 (hereinafter referred to as ‘impugned order’) passed by t

Commissioner, Central* GST, Division - I, Rajkot (hereinafter referred to as|

authority’).

2 The facts of the case, in brief, are that Income Tax Department p

details of various Income Tax payers, who in their Form 26AS for financial

declared to have earned income by providing services classified under vq

sectors. The Income Tax Department also provided data of Form 26AS show

total amount paid/ credited under Section 194C, 194H, 1941 & 194] of the
Act, 1961 in respect of various persons which depicted that such persons

income from providing services. The said data also contained the details of
who had not obtained Service Tax Registration under the Finance Act, 199«
referred to as ‘the Act’). The jurisdictional office called for the informatior
viz. copies of IT returns, Form 26AS, Balance Sheet (incl Profit & Loss A
Sales Tax returns, Annual Bank Statement, contracts/ Agreements ente
person to whom services provided etc. for the F.Y. 2016-17. No reply/
received from the Appellant and the Service Tax was determined on the |
details provided by the Income Tax depértment and culminated into Show
dated 11.10.2021 invokiné extended period of 5 years proposing to deman
of Rs. 2,96,343/-, including all cesses under Section 73(1) of the Finan
(heréinafter referred to as 'the Act’) with interest under Section 75 of
proposing to impose penalty under Section 77(1)(a), 77(2), 77 (1)(c) and
the Act.

3 The adjudicating authority vide the impugned order confirmed
demand of Rs. 2,96,343/- under Section 73(1) invoking extended period of
with interest under Section 75 of the Act. The adjudicating authority-impose
Rs. 10,000/- under Section 77(1)(a) and Section 77(2) of the Act. The

2,96,343/- was also imposed upon the Appellant under Section 78 of the Act.

4. The Appellant has preferred the present appeal on 08.08.2022 on va
~ mainly as stated below:

The ad]ud/cat/ng author/ty has wrongly confirmed demand of Servi¢
2,96,343/- under Section 73(1) of the Act, erred in valuation of taxa
erred in not allowing the benefit of Notification No. 33/2012 dated

pellant”) has
21-22 dated
he Assistant

‘adjudicating

rovided data/
year 2016-17
rious servicé
/ing details of
2 Income Tax
had earned
the Appellané

4 (hereinafterf‘

rcount), VAT/
red with the
response was
basis of data,?
Cause Notice
d Service Ta)%
ce Act, 1994
the Act, and
Section 78 of

Service Tax
5 years along
d penalties of

enalty of Rs.

rious grounds

e Tax of Rs.
ble Services,
20.06.2012,

erred in demand of interest u/s 75 of the Act, erred in demanding penalty u/s

77(1)(a), 77(2) and 78 of the Act.

5 Personal hearing in the matter was held on 02.05.2023 which was ¢

Samir Joshi, Authorised representative, wherein he submitted that the &

/ ‘;i‘copy d)a‘;:;r){
£ %ﬂ}

g A

e

ttended Shri

|
ppellant is a

RN er doing earth work contracts. An amount of Rs. 11,25,620/- was wrongly entered
; f i ,.,T)y“‘sé 5\% €1

ne against the PAN of the appellant. The same was subsequently reversed. A

m 26AS prior to reversal and after reversal are attached. After excluding this
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4
’ Appeal No: GAPPL/COM/STP/776/2023
entry of Rs. 11,25,620/-, the remaining income of the appellant i.e. Rs. 8,50,000/- is

below the 1Vhreshold limit for Service Tax. However, adjudicating authority has confirmed

'l- L] the demand ex-parte without any verification. He requested to set aside the Order-In-
Original. -

! 6. Appellant, vide his submission has submitted that entry of amount Rs.
Q & 11,25,620/F was wrongly entered in favour of their PAN and thus reflected in their 26AS
i “for the Financial Year 2016-17 but the entry of corrected by the Income Tax Department
| | ‘ and that dan be seen in the revised 26AS issued by the Income Tax Department.
g i i Therefore, the same should be excluded from their income for F.Y. 2016-17. Remaining
‘ i amount of income for the relevant F.Y. is 8,50,000/- which is below threshold limit and

thus, it is!not taxable and not leviable for Service Tax. The total income is Rs.

% 8,50,000/- lin Financial Year 2016-17. Appellant has further submitted ledgers of Income

for the relevant period in support of his claim.

7. Appellant has submitted that value of income amcunting to Rs. 8,50,000/- is not
_ taxable under Service Tax as it is below the threshold exemption limit of Rs. 10 lakhs..
| Appellant, in support of his claim, has submitted documents viz. copy of ncome Tax
| Return for F.Y. 2015-16 & 2016-17, copy of 26AS for F.Y. 2015-16 & 2016-17, copy of
@ _ 1] Income ledger for F.Y. 2015-16 & 2016-17, copy of Salary Certificate. Appellant has

S | requested tp set aside the impugned order with consequential relief.

| =8, I hdve carefully examined the show cause notice, impugned order, appeal
memoranddm and written submission of the Appellant. The issue to be decided in the
present appeal is whether amount of Rs. 19,75,620/- (F.Y. 2016-17) reflected as taxable

ER B value in impugned order towards income gained from providing taxable services by the

appellant are taxable or otherwise.

8.1. I find that department has issued Show Cause Notice and confirmed the demand

ex-parte oni{the basis of 26AS Form for F.Y. 2016-17, wherein there are two entries i) Rs.

11,25,620/4 and ii) Rs. 8,50,000/-, Total Income of Rs. 19,75,620/-, which according to

adjudicatindg authority was taxable. Appellant has submitted revised 26AS of the
appellant far the F.Y. 2016-17 wherein amount of Rs. 11,25,6_20/— is shown twice in

Amount Paid/ credited column, first as 11,25,620/- and second as -11,25,620/- and B is

enmarked |n remarks column. “B” in remark column of 26AS s described as

i “rectification of error in statement uploaded by deductor”. Therefore, 1 observed
that Incomé Tax department has rectified their error and amount of Rs. 11,25,620/- is

Aot to be cansidered as income of the appellant for the Financial Year 2016-17 and this

amount shduld be deducted from the income considered as taxable by adjudicating

authority.

! ' 82  Excluding Rs. 11,25,620/-, as discussed above, amount of income for the F.Y.

; | 2016-17 as per 26AS of the appellant, comes to Rs. 8,50,000/- which is below

threshold limit of Rs. 10 Lakhs. As per provisions of Notification No. 33/2012-Service Tax
i 1.1 @ dated 20.0$.2012, aggregate value of taxable services below 10 lakhs rupees is
i om the whole of the Service Tax during a financial year. Relevant portion of

Ay
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"/No‘Ei}ication No. 33/2012-ST dated 20.06.2012 is repr'oduced below:

NOTIFICATION NO 33/2012-ST, Dated: June 20, 2012

Appeal No: GAPPL/CQM/STP/776/2023

In exercise of the powers conferred by sub-section (1) of section 93 of the Finance Act,
1994 (32 of 1994) (hereinafter referred to as the said Finance Act), and in supersession of
the Government of India in the Ministry .of Finance (Department of Revenug) notification
No. 6/2005-Service Tax, dated the 1st March, 2005, published in the Gazette of India,

Extraordinary, Part II, Section 3, Sub-section (i), vide G.S.R. number 140(E),
March, 2005, except as respects things done or ‘omitted to be done
supersession, the Central Government, being satisfied that it is necessary

 dated the 1st
. before such
in the public
exceeding ten

interest so to do, hereby exempts taxable services of aggregate value not

hereon under

lakh rupees in any financial year from the whole of the service tax leviable
.section 668 of the said Finance Act: :

Explanation.- For the purposes of this notification, -

(A) i 1

(B) "aggregate value" means the sum total of va?ue of taxable services charged in the first

consecutive invoices issued during a financial year but does not include va
invoices issued towards such services which are exempt from whole of servi

thereon under section 66B of the said Finance Act under any other notification.

ue charged in
ce tax leviable

T

8.3 As per financial documents of appellant for F.Y. 2015-16, income excluding

interest income is below threshold limit, Therefore, benefit of thréshold

Notification No. 33/2012-ST dated 20.06.2012 is available to the taxable amount for thig, |

successive Financial Year i.e. 2016-17(relevant period). Thus, accounting i

limit as per

hcome of Rs.

8,50,000/- is exempted from levy of Service Tax. Therefore, demand of Service Tax on

accounting income is not sustainable.

9. i therefore,'setyaside the confirmation of Service Tax demand. Since

, the demand

is set aside, recovery of interest under Section 75 and imposition of penalty under

Section 77 and 78 are also'required to be set aside and I order accordingly.

10. In view of the above discussion and findings, I set aside the impugned order and

allow the appeal.

11 ool grad @ e st o1 TR Swied aiid & foa S g |

11, The appeal filed by the Appellant is disposed off as above.
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Commissioner {(Appeals)
By R.P.A.D. ' eeaT Anpsals '
To, HarH,

M/s. Ravirajsinh Gopalsinh Jadeja, . st Muretie S

Baroda, Padadhari, District - Rajkot,
Gujarat - 360110.
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