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:: ORDER-IN-APPEAL ::

Appeal No: GAPPL/COM/STP/1332/2022

M/s. Shiv Developers, C/o Prakash Akbari, 502, Madhukunj Flats, Ayodhya

Nagr| B/h Arsh Vidhya Mandir, New 150 feet Ring Road (Munjka), Rajkot

360005(hereinafter referred to as "Appellant”) has filed present Appeal against

Order-in-Original (OI0) No. 66/JC(MAN)/2021-22 dated 30.03.2022 (hereinafter

. referred to as ‘impugned order’) passed by the Joint Commissioner, Central GST,

Rajkot (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that Income Tax Department provided data/

details of various Income Tax payers, who in their Form 26AS for financial year
2014-15, 2015—16 & 2016-17 declared to have earned income by providing services
classified under various service sectors. The jurisdictional division office called for the
information/ documents. No reply/ response was received from the Appellant and in
absence of any detail/information/documents from the appellant, for quantification of
taxable value, no option was left but to invoke the provision of Section 72 of the
Finance Act, 1994 i.e. “Best Judgement Assessment” to determine the amount to be
demanded. The amount demanding the Service Tax was determined on the basis of
data/ details provided by the Income Tax department and culminated into Show
Cause Notice dated 29.09.2020 proposing to demand Service Tax of Rs. 58,49,616/-,
including all cesses under Section 73(1) of the Finance Act, 1994 (hereinafter
referred to as ‘the Act’) with interest under Section 75 of the Act, and proposing to
impose penalty under Section 77(1)(a), 77(2), 77(1)(c) and Section 78 of the Act.

3. The adjudicating authority vide the impugned order confirmed Service Tax
demand of Rs. 58,49,616/- including all cesses by invoking proviso to section 73(1)
of the Act with interest under Section 75 of the Act. The adjudicating authority-
imposed penalties of Rs. 10,000/- under Section 77(1)(a) of the Act. The penalty of
Rs. 58,49,616/- was also imposed upon the Appellant under Section 78 of the Act.

4. The Appellant has preferred the present appeal on 07.06.2022 on various
grounds mainly as stated below:
The adjudicating authority has wrongly confirmed demand of Service Tax of
Rs. 58,49,616/- under Section 73(1) of the Act, erred in valuation of taxable

Services, erred in not allowing the benefit of Notification No. 25/2012 dated
20.06.2012, erred in demand of interest u/s 75 of the Act, erred in
demanding penalty u/s 77(1)(a) and 78 of the Act.

5: Personal hearing in the matter was held on 13.04.2023 which was attended
Shri Kalpesh Parekh, CA wherein he handed over additional written submissions with
supporting documents in a box file. He submitted that the appellant has provide
Work contract Services to Government authorities as contractor and in some cases as
sub-contractor. Such services were exempt under Notification No. 25/2012-Service

Tax. He handed over additional written submissions with supporting documents and

onciliation with F m gﬁAS ésed on the same he requested to set aside the
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Appeal No: GAPPL/COM/STP/1332/2022

6. Appellant in his additional written submissicns has submitted they are
engaged in providing work construction services and they had provided work

construction services to Governmental authority and services were exempted as per

Notification No. 25/2012 dated 20.06.2012, as amended. Appellant has requested to
quash the Order-In-Original on the ground of limitation as extended period can only
be invoked where there is situation of fraud, collusion, misstatement, concealing
information with willful intent to defraud revenue. Appellant submitted Audit Report,
26AS, work order of Governmental authority along with reconciliation of that work
order with entries reflected in Form 26AS. Appellant submitted that it took time to
collect all documents from Government authority, as it took muiltiple follow ups due
to data pertaining to old time. Appellant submitted R.A. bills along with recohciliafion

which were collected from respective authority who have
the appellant.

given the work orders to

2 I have carefully examined the show cause notice

» impugned order, appeal
memorandum and written submission and additional su

bmission of the Appellant.
Adjudicating authority has calculated the taxable inco

Service Tax quantified on value of Rs. 4,28,33,945/- comes to Rs. 58,49,616/-. The

amount of Rs. 4,28,33,945/-
€ or otherwise. I find that the
mpugned order with demand of
st and penalties under the Act.

issue to be decided in the present appeal is whether
reflected as taxable value in impugned order are taxabl
Appellant has filed appeal requesting to set aside the i
Service Tax amounting to Rs. 58,49,616/- with Intere

8. Regarding amount of Rs. 4,28,33,945/-

» considered as taxable with reason -
unexplained income,

appellant, vide their written submission,
reconciliation statement, copies of work orders, 26AS, Audit reports e

of their claim considering the work contract as exempted as per entry

has provided
tc., in support
No. 12(e) and

13(a) of Mega Exemption Notification No. 25/2012 dated 20.06.2012. Details as

under;

Financial year wise reconciliation of income received and particulars of work/service:

2014-15
| Sr. [ Particular of work Amount (Rs.) Exempt under entry
No.

No. of Notification.

o RN No. 25/2012
1. New Construction of Sub center building 46,68,163/-

12(a)
with compound wall at Makansar, Trajpar (20,00,000/-+
& Ravapar (2) in various Taluka, Rajkot 26,68,763/-) .
2. New Construction of Staff Quarters D- 79,79,083/- 12(f)
Type (1 No.), D1 Type (1 No) and C-Type (20,79,672/- +
(5 Nos) at CHC Tankara, District - Rajkot 18,34,765/- +
4,21,906/- +
9,14,584/- +
ST ' 27,28,156/-)
3 New Construction of Aangwandi 63,29,871/- 12(a)

(Nandgarh) Building in various Village of (23,77,935/- +
Wankaner (Package-Raj/Aanganwadi 11 15,20,860/- +
| Nos.) Taluka- Wankaner 24,31,076/-

1,89,77,717/-

o E . Total
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Appeal No: GAPPL/COM/STP/1332/2022

2015-16
ﬁ:}. Particular of work Amount(Rs.) Exempt under entry
. No. of Notification
, No. 25/2012
1: New construction of sub center building 68,94,552/- 12A(a)
with compound wall at Ambarwadi, | (5,57,859/- +
Mahika and Madhavpur in various Taluka, | 23,44,836/- +
Dist - Rajkot 39,91,857/-)
2. | Construction of Road (Diversion Road) at 8,98,296/- 13(a)
Nyari Bridge near Rampar village .
3: Providing lowering, laying, jointing and 22,25,500/- 12(e)
resting work for Sewarage Network &
House connection System under Amrut
Yojana at Ward No. 4
4, Providing lowering, laying, jointing and 8,80,000/- 12(e)
resting work for Water Pipe Line Network
& House connection System at Ward No. 8
L Repairing of Water Pipeline at Nyari 30,62,409/- 12(e)
Sinchai Yojna
6. New Construction of Sub center building 8,48,000/- 12A(a)
with compound wall at Makansar, Trajpar
& Ravapar (2) in various Taluka, Rajkot
78 ~ 84,038/-
Total | 1,48,92,795/-
2016-17
Sr. | Particular of work Amount(Rs.) ‘Exempt under entry
No. No. of Notification
No. 25/2012
1. | New Construction of Sub center building 22,07,812/- 12A(a)
with compound wall at Panchasar, | ( 10,75,890/- +
Wankaner, Rajkot 11,31,922/-)
2. ~ 93,946/-
3: Repairing & Installation of Water Pipeline 66,61,675/- 12(e)
at Lalpari and Randarda Sinchai Yojna
' Total | 89,63,433/-

Summary of total relevant period is as under:

Period Amount (Rs.)
2014-15 1,89,72,717/-
2015-16 1,48,92,795/-
2016-17 89,63,433/-
Total 4,28,33,945/-

8.1 Entry No. 12(a), 12(e), 12(f), 12A(a), 13(a) & 29(h) of Mega Exemption
Notification No. 25/2012 dated 20.06.2012 reads as under:

12. Services provided to the Government, a local authority or a governmental authority by

way of construction, erection, commissioning, installation, completion, fitting out, repair,

maintenance, renovation, or alteration of - .

(a) a civil structure or any other original works meant predominantly for use other than for

commerce, industry, or any other business or profession;

(b)...... :

(¢) iz

(d) ..:. .

(e) pipeline, conduit or plant for (i) water supply (ii) water treatment, or (iii) sewerage

treatment or disposal; or

(f) a residential complex predominantly meant for self-use or the use of their employees or

other persons specified in the Explanation 1 to clause 44 of 65B of the said Act.

Note: (a) and (f) of entry 12 were omitted vide Notification No. 06/2015 dated 01.03.2015.
wafua / Attested

Services provided b):x way g/éonstrqction, erection, commissioning,

ﬁ- ",
ANA J/

b
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installation, completion, fitting out, repair, maintenance, renovation, or alteration
of, -

(a) a road, bridge, tunnel, or terminal for road transportation for use by general
public;

29. Services by the following persons in respective capacities -
(h) sub-contractor providing services by way of works contract to another
contractor providing works contract services which are exempt;

8.1.1. In view of aforementioned reconciliation and relevant entry/ies of Notiﬁcationv
No. 25/2012, appellant has claimed exemption vide Entry No. 12(a)/(f)/(e), 12A(a),

13(a) & 29(h). Entry No.12(a) and 12(f) were omitted vide Notification No. 06/2015

dated 01.03.2015. However, it is seen that exemption is claimed under entry No.

12(a) & 12(f) in F.Y. 2014-15 and not in F.Y. 2015-16 & 2016-17. Going through

copies of work orders submitted by the appellant, I find that all the work orders are

entered into before 01.03.2015. Therefore, exemption benefit linked with these

claimed entries is available for F.Y. 2014-15, 2015-16 & 2016-17.

8.1.2. In financial Year 2015-16 & 2016-17 there are certain income where no ‘
exemption is claimed, as detailed hereunder:

Financial Year Amount (Rs.)

2015-16 84,038/-

2016-17 93,946/-
L e ]

In this regard, it is observed that since there was no dutiable income in F.Y, 2014-15,

threshold limit benefit is available for the successive financial year. For the income
amounting to Rs. 84,038/- & Rs. 93,946/~ for F.Y. 2015-16 & 2016-17 respectively,
as the appellant has not claimed eéxemption benefit, these amounts could be
considered as taxable, However, as Per provisions of Notification No. 33/2012-
Service Tax dated 20.06.2012, aggregate value of taxable services below 10 lakhs

rupees is exempted from the whole of the Service Tax during a financial year.

Relevant portion of Notification No. 33/2012-ST dated

20.06.2012 is reproduced
below:

NOTIFICATION NO 33/2012-ST, Dated: June 20, 2012

In exercise of the powers conferred by sub-section (1) of section 93 of the Finance Act, 1994 (32 of -
1994) (hereinafter referred to as the said Finance Act), and in Supersession of the Government of

nue) notification No. 6/2005-Service Tax,

dia, Extraordinary, Part I1, Section 3, Sub-
section (i), vide G.S.R. number 140(E), dated the 1st March, 2005, except as respects things done

or omitted to be done before such supersession, the Central Government, being satisfied that it is

necessary in the public interest so to do, hereby exempts taxable services of aggregate value not

exceeding ten lakh rupees in any financial year from the whole of the service tax leviable thereon
under section 668 of the said Finance Act:

Explanation.- For the purposes of this notification, -
(A) ... 2

e O |
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Appeal No: GAPPL/COM/STP/1332/2022

2015-16 & 2016-17 (relevant period). Thus, residual income of Rs. 84,038/-(F.Y.
2015-16) & 93,946/- (F.Y. 2016-17) is exempted from
Therefore, demand of Service Tax on it is not sustainable.

0.

levy of Service Tax.

In the impugned order amount of Rs. 4,28,33,945/- was considered as taxable
amount. When compared with the reconciliation worksheet and with documentary

evidences produced by the appellant and relevant entries of aforementioned

exemption Notification, I am of the considered view that the income of Rs.

4,28,33,945/- held as taxable in impugned order is fully exempted from Service Tax.
As such, the demand of Service Tax on value of service of Rs. 4,28,33,945/-, is not"
sustainable and consequently the interest and penalty on it also is not sustainable.
Accordingly, I drop the demand of Service Tax on value of Rs. 4,28,33,945/-.

10. I, therefore, set aside the confirmation of Service Tax demand. Since, the

demand is set aside, recovery of interest under Section 75 and imposition of penalty
under Section 77 and 78 are also required to be set aside and I order accordingly.

11. In view of above, the impugned order dated 01.04.2022 is set aside and the
appeal is allowed.

12, 3rferhel EaRT got Y 18 3ol &7 FITeRT 39w ads 3 R s |
12.  The appeal filed by Appellant is disposed off as above.
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