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Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST/ GST, Rajkot / Jamnagar / Gandhidham :

e Wﬁﬁﬁf&ﬁﬁﬂ?ﬁ T 979 U4 9q7 /Name & Address of the Appellant & Respondent

M/s. 'Ashokbsinh Anubha Zala, Shaktikrupa, At and Post Rangpar, Morbi.
363642
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. Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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A g_eal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
e Rinance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation,
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To the West regional bench of Customs, Excise & Service Tax g_‘pellate Tribunal C{CESTAT) at, 2nd Floor, Bhaumali
Bhawan Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
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Do ’I‘he appeal to the Appellate Tnbuna.l shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
entr Exc1se fAc%)eal) u es 001 and shall be accompanied a; tgamst one which at least should be accompanied
by a fee of 5000/-, Rs.10,000/- where amount of duty demand mterest I%en alty/ refund 1s upto 5
Lac., 5Lac to 50 Lac and above 50 Lac respectrve f}; the orm of crossed b vour of Asst. Registrar
of branch of any nominated public sector e place where the bench of any nommated a;lmb ¢ sector bank
gf th? pla%(i,z whse(r)g };he bench of the Tnbunal is SLtuated Apphcahon made for grant of stay shall be accompanied
y 8 feg of Rs
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Rs. where the amount of servxce tax & interest demanded & penalty levied is more
S ch es&i not exce/edmg Rs. Fifty Lakhs, Rs.10,000/- where the amount of %ervu:tg tax & interest

%:%( enalty ev1ed is more than fifty Lakhg rupees, in the form of crossed bank draft in fayour of the
egl
l

tr e bench of nommated Public Sector Bank of the place where the bench of Tribunal is
pglxc?artlgn made for grant of stay shall be accompanied by a feg of Rs.500/-.
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he apgeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 g)( &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy)
and copy of the order passed by the Commissioner authorizing the Assistant Co i
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribuna,]l.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, |
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
ii1) amount rElayable under Rule 6 of the Cenvat Credit Rules :
- provided further that the provisions of this Section shall not apply to the stay aRplicatlon and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

Revisi ication to G f Indi :

evision application to Government of India: : ;
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A revision a/pIB)lication lies to the Under Secretary, to the Government of India, Revision Application Unit, Minis

of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-11000
utpéier tiSec%osx}B l5)}':21E of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1]
of Section- ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage

whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to’any country or territory outside India.
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In case ofﬂ;gods exporﬁg outside India export to Nepal or Bhutan, wit_houtg pz{yment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the'Rules made there under such order is %assed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. §
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The above aplplication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be éafxpealed agamst is
communicated and shall be accomapuamed thiy two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE
of CEA, 1944, under Major Head of Account. |
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The revision ag%hcanon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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the order covers variousnumbers of order- in Original, fee for each O.1.O. should be paid in the aforesaid manner,

notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt.
As the case mal)g be, is filled to avoid scrr)'l%tona workp excising Rs. 1 lakh fee of Rsl:.)ploo /- for each.
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9
Crnm:z copy of application or O.I.O. as_the case malilbe, and the order of the adjudicatjnglauthority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 97_5, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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Appeal No: GAPL/COM/STP/1874/2023 :
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‘ i . ORDER-IN-APPEAL ::

| M/s. Ashoksmh Anubha Zala, “Shaktikrupa”, At & Post Rangpar, Morbi, Gujarat -
bl 363642 (herelnafter referred to as “Appellant”) has filed present Appeal against Order-

: i irn- Orlgmal (OIO) No. 359/D/2022- 23 dated 30.01.2023 (hereinafter referred to as

: lmpugned order) passed by the ASSIStant Commissioner, Central GST, Division- Morbi-

I (hereinafter referred to as ‘adjudicating authority’).

b Zi. ;' The facts, off the case, in brief, are that Income Tax Department provided data/
details of variouséIncome Tax payers, who in their Income Tax Return for financial year
2015-16 declaredi to have earned income by providing services like contractors, I.T.
enabled services,'é Professionals, .software development, Commission Agent etc. The
‘: Income Tax Depéartment also provided data of Form 26AS showing details of total
amount paid/ cre:dited under Section 194C, 194H, 1941 & 194] of the Income Tax Act,
1961 in respect of various persons which depicted that such persons had earned income
j'from providingvservices like contract, commission or brokerage, renting of movable/

i immovable property, Technical or Professional service etc. The said data also contained

the details of the Appellant whe had not obtained Service Tax Registration under the
& Finance Act, 1994 (herelnafter referred to as ‘the Act’). The jurisdictional Assistant

\‘; Comm|55|oner, vide letters dated 16.07.2020 and subsequent reminders to the
Appellant called for the information/ documents. No reply/ response was received from

the Appellant ariid the Service Tax was determined on the basis of data/ details

provided by the f?\come Tax department and culminated into Show Cause Notice dated
- 27.04,2021 invokfing extended period of 5 years proposing to demand Service Tax of
' Rs 1,9’6,605/—, {ncluding all cesses under Section 73(1) of the Finance Act, 1994

; (hereinafter refer‘red to as ‘the Act’) with interest under Section 75 of the Act, and
|'jr0posing to impose penalty under Section 77(1)(a), 77(2), 77(1)(C) and Section 78 of
11l the Act. :

3. The adJudlcatlng authority vide the impugned order confirmed Service Tax
demand of Rs. 1 96,605/~ under Section 73(1)) invoking extended period of 5 years

along with mterest under Section 75 of the Act. The adjudicating authority- imposed
i1 penaltles of Rs. 10 000/- each under Section 77(1)(a), Section 77(2) and Section
i 77(1)(C) of the Act The penalty of Rs. 1,96,605/- was also imposed upon the Appellant

yrider Section 784of the Act.

3

4 i ha Appellant has preferred the present appeal on grounds that adjudicating
authorlty has wrongly conﬂrmed demand of Service Tax of Rs. 1,96,605/- under Section
/.;(1) of the Act, Aerred in not allowing the benefit of exemption which was allowed to

them»agt{mty done for income earned does not falls in the definition of "Service” as
R ‘~7““‘144;"Q*ﬁ the Act and falling under negative list vide Section 66D(e), erred in
% ¢ S

m\Eerest u/s 75 of the Act, erred in demanding penalty u/s 77(1)@), 77(2),

d;éé ‘t|on 78 of the Act.
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35 Personal hearing in the matter was held on 04.05.2023 which wasgattenc_led by
| :
Shri Nitin Patel, Advocate and Shri Harshad Patel, Consultant, (authorised by

appellant), they submitted that the appellant is trader and not providing af]y service to

aryone. Supporting documents are attached with the appeal. They reqU?sted to set .

aside the Order-In-Original.

6. Appellant, vide submissions in the application for condonation of delay, has
submitted that Order-In-Original dated 30.01.2023 was received by them on
13.02.2023 and delay in filing of appeal occurred since appellant had applied for

allotment of non-assessee code for payment of pre deposit.

¥if As the Appellant has filed appeal with condonation of delay, I would first like to
examine first whether the delay, if any, is condonable and whether the appeal can be
admitted. Date of communication of the decision or order appeal against is shown as
13.02.2023 and appeal filed by the appellant is received by this ofﬂ_ce on 17.04.2023.
As per provision of relevant rules, appeal should have been filed within stipulated time

limit i.e. two months from the date of communication i.e. on 13.04.2023. Appeal is filed

by the appellant on 17.04.2023, i.e. late by 4 days. Looking to the ground advanced by

the Appellant, I condone the delay of 4 days.

8. Appellant in submission has provided 26AS, Income Tax Return, Proﬁt' & Loss
Account and copies of bills and statement of Bank account and submitted that they are
hiving two trucks and two tankers for providing water. Appellant claimed that they had
not provided any services but-the amount of Rs. 13,55,900/- is income from supply of
water and supply of water is not falling under definition of “Service” under Section
65B(44)(a)(i) of the Act.

9. I have carefully examined the show cause notice, impugned of'der, appeal
memorandum and written submission & additional submission of the Appellant. The
issue to be decided in the present appeal is whéifher amount of Rs. 13,5%3,900¢- (F.Y.
2015-16) considered as taxable value in impugned order towards income 'gained from

providing taxable services by the appellant are taxable or otherwise.

10. Regarding contentions raised by the Appellant that the amount reflected as value :

of services as per ITR amounting to Rs.13,55,900/- (F.Y.2015-16) is non- taxable. I find
that Appellant has submitted copy of profit and loss account for financial year 2015-16
wherein the amount of Rs.13,55,900/- is shown as ‘Water Supply Incomé'. Thus, the
amount considered in impugned order as taxable income is income earned%from supply
of water. From the documents submitted by the appellant in support of his contention
viz. copies of bills/ invoice it is evident that appellant has dealt in supply of water. It

cannot be said that the appellant has provided any service for the said income.

Ll Further, Supply of waler is trading of goods and trading of goods as per 66D(e) of the Act is falling under the Negative list, relevant

R
ey "
\‘{@

:;,;;

SECTION 66D. Negative list of services.—
} The negative list shall comprise of the following services, namely:-

Appeal No: GAPL/COMiSTP/1874/2023 :

(a).... ‘ ;
. e .
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Appeal No: GAPL/COM/STP/1874/2023

(b)...
(G
(d)... |
(e) trading of goods;

12. Based on évidence on record, I am of the considered view that the amount of
- income shown in financial documents is earned from supply of water by vehicles
owned by the alppellant Such income does not, per se, amount to a consideration for
providing any service. When there is no consideration, there is no element of service
as tefined undér the Act and consequently there cannot be any question of levying
Service Tax in the matter. I, therefore, hold that said transactions does not, per se,

b constltute any \lserwce or ‘Declared Service’ as envisaged under Section 65B(44) of

| the Act, respectlvely and consequently Service Tax is not attracted on the income

booked under §upp|y of water’ in their books of accounts.

13, In view of above discussions, I hold that the Appellant is not liable to pay service
tax. I, therefore, set aside the service tax demand on this count. Since, the demand
i5 set aside, re,’covery of interest under Section 75 and imposition of penalty under

‘ $ection . and‘§'78 are also required to be set aside and I order accordingly.

14, In view of the above discussion and findings, I set aside the impugned order and

- allow the appeal

'1'% aﬁaﬁmaﬁﬁnﬁmwmmaﬂ%ﬁmwél
15; The appeal filed by the Appellant is disposed off as above.
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