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Arising! out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner,
Central Excise/ST / G§T, Rajkot / Jamnagar / Gandhidham :

q srfterat&yfaTdt 7 TR T 74T /Name & Address of theAppellant&Respondent :-

; M/s. S';mjeevbhai D. Bhatt (Partner of Jeet Construction), Trinetram', Block No. 13, Income Tax
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Any per(son e{ggneved by thls Order-in-Appeal may file an appeal to the appropriate authority mg the following way.
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Fgfal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
e Finance Act,' 1994 an appeal lies to:-
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‘ ; The special bench of Customs Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi
i : in all matters relating to classification and valuation .
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To the West regional bench of Customs, Excise & Service Tax Qﬁpellate Tribunal (CESTAT) at, 2“d Floor, Bhaumali
Bhawan, Asarwa Ahmeda ad-380016in case of appeals other than as mentioned in para- 1(a) above
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The ap aPeal to the Appellate Tribunal shaﬂ be filed in quadruphcate in form EA-3 / as prescribed under Rule 6 of
Central Excise SAggeal) Rules 2001 and shall be accompanied §a1nst one Wthh at least should be accompanied
by a fee of Rs. 00/-, Rs.10,000/- where amount demand/interest/penalty/refund is upto 5

Lac., 5/Lac to 5 Lac and a ove 50 Lac respecﬁve& the orm of crossed bank draft in favour of Asst. Registrar
of branch of any nominated public sector bank e place where the bench of any nominated public sector bank
b 3 glaﬁz wh5668 /the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied
v a fee of Rs
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AT The appeal under sub secnon (1) of Section 86 of the Finance Act 1994 to the A;%pellate Tnbunal Shall be ﬁled 1n
- uadruplicate in Form S.T.5 as prescribed under, Rule 9(1) of the Service Rules, 4,
accompanied by a copy. of the or er appealed against (one of whic h shall be_certified copy) and should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of Rs.
5 s or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied i1s more than
five lakhs but not exceedm% Lakhs Rs.10,000/- where the amount of service tax & interest demanded &
penalt% lev1ed 1s more th Iges in the form of crossed bank draft in favour of the Assistant Registrar
ench of nominated Pu hc Sector f the place where the bench of Tribunal is situated. / Application
made for grant of stay shall be accompanied by a fee of Rs.500/-.
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e apgeal under sub section 62 and (2A) of the section 86 the Finance Act 1994, shall be file

gtg%sg:n Q(;Slilélr?:rr &11111& a9] g}){ gse(o :\ gf thqsigmce gaxtlsgll%s, 1994 and shall be accompanied by a copy of order
and copy of the order passed by the é%ﬁlgisgﬁ)nerauxt%genm' s b gasawhich kel Doin e oy

: S I the Assistant Commissi 4
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For an appeal to be filed before the ESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on pa ent of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty afone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
v) amount determined under Section 11 D;
v) amount of erroneous Cenvat Credit taken;
(v1) amount t]lzlayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not ztagpl to the stay application and appeals
pending before any appellate authority prior to the commencement of the Iginance (No.2) Rct, 2014. i 351
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A revision application lies to the Under Secret , to the Government of India, Revision Application Unit, Minist
of Finance plgegarUnent of Revenue, 4th Fl(?g%', Jeevan Deep Building, Parliament St.r%pe)tx New Delhi-1 10%)3011?;

g;usigéu%%:%%ré 1t5)EiE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (
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In case of any Ioss of goods, where the loss gccurs in transit from a factory to a warehouse or to another factory

or from one warehousSe to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

F ez et & 1 & fafamtor # w1 TE Tl wh Hge (R ¥ w1,
e ol L . I ¥ 0 w8 € e g )

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.

ﬁmﬁgﬂsmr@:g%m%m,mm I aret Fafa far mar 21 !

In case o outside India export to Nepal or Bhutan, without payment of duty.

ﬁmm%m F F forg ot Fee 79 Afafgw ug [EEERIECIGIED £ AT U a2
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T Bl

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the Rules made there under such order is %assed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

IYE e T 37 IiagT o7 9617 EA-8 # ST it FhT IeaTed 0o ( )ﬁmﬁd’mom,%gﬁ%}g%mﬁﬁﬁg%,w
I & JITT F %ﬂa’rhﬁm#’rm%q IYLE ATAEq F YT SATE9r it &y AT 6T AT | HT:
éﬁ%wmﬂ% , 1944 ﬁmrr;s—EE%asaﬁsr?%r%ﬂaﬁs;:mﬁ%maé F T 9 TR-6 Fit Wit wreryr .lwﬂrlg

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise

(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be gPpealed against 1s”
eal.

It should also be

communicated and shall be accompanied by two copies each of the QIO and Order-ln-Apg S(
bed under Section 35-EE

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescri
of CEAl? 1944, gnderq\%ajor Head of Account. e E

I ST % Ruffa s 6t st it ot _
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The revision a hcatio?nghall be accompanied by a fee of Rs. 200 /- where the amount involved in Rupees One
Lac or less ang s. 1000/- where the amount involved is more than Rupees One Lac.

T(E ZG I H FE Yot QT FT qHIIL & AT areer 3 foqm ¢ I, SUAh &8 fmam st iR <@ aen ¥ € B
ﬁﬁ%@m@ﬁgnggﬁmmwm!m%mﬁ@m%mm% | / In case,
if the order covers various umbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner,
notwithstanding the fact that the one appeal to the Appellant Tribunal or. the one application to the Central Govt.

As the case may be, is filled to avoid scriptoria work excising Rs. 1 lakh fee of Rs. 100/~ for each.

TATHAET =TATT e rferfaaw, 1975, % sraen-1 F ATHT T AT T T 1297 F¥ 96 = FRuifq 6.50 i F71 =
95"_‘5 fefshe =T 2T PR fhosi :

f application or O.1.O. as the case may be, and the order of the adiudicatin authority shall bear a
corllxertc?geys(t)am%pof Rs.6.50 as prescribed under Sc}fledule-l in terms of the Couf‘t Fee Act,81975, astyamended.

1T 97+, Q[ TF FaATEHT (w14 fafe)  frawraeft, 1982 # aftha ud s dafaa wae &t
Hﬁqﬁ}?a‘mmgﬁﬂnﬁmm%mm i ey | :
Attention is also invited to the rules covennﬁ these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

37 adieta &l .ﬂﬁﬂm#tﬁfﬁam,ﬁﬁﬁmﬂiﬁﬂvﬁmﬂﬁ%ﬁmwwm
www.cbec.gov.in & 2@ f

For the elaborate, detailed anc( latest {)rovisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.mn. j _
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Appeal No: GAPPL/COM/STP/785/2023

f? :: Adier 3MSer / ORDER-IN-APPEAL ::
M/s. Sanjeevbhal D. Bhatt, Partner of M/s. Jeet Construction Co.,
“Trmetram Block l\fo 13, Income Tax Society, Airport Road, Raiya Road,

RaJkot 360 007 (heremafter referred to as “Appellant”) has filed the present -

- Appeal against Order in-Original No. 01/JC(RKN)/2022-23 dated 30.11.2022

(hereinafter referred! to as ‘impugned order’) passed by the Assistant
Commissioner, Centraii GST & Central Excise, Rajkot (hereinafter referred to as
‘adjudicating authyority’).

Lo i
2. i The facts of th]_'e case, in brief, are that appellant’is a partner of M/s.
Jeet Construction‘ co'd are engaged providing services under the category of

‘Erectron Commrssromng & Installation service’, ‘Works Contract Service’ etc.

M/s. Jeet was regrstered with Service Tax Department having Service Tax
Reglstratlon No. AADF1}8118KSTOO1

3. On the basrs of the information that M/s. Jeet was not discharging its
Service Tax liability properly, an investigation was imitated against it by the

Drrectorate General of Goods & Services Tax Intelligence, Vadodara Regional

- Unit, Vadodara. Based on the above 1nqu1ry and observations, a Show Cause

Notice was issued tq the appellant proposing to impose the penalty under

Section 78 A of Finande Act, 1994 (hereinafter referred to as ‘the Act’).

4, The adjudicating authority vide the impugned order-imposed penalty of
Rs. 1,00,000/- under Section 78 A of the Act.

5. Being aggrr'eved, the Appellant has preferred the present appeal and
contested that the pjrovisions of Section 78 A of the Act are not applicable in
the present case. Hé submits that as per Section 78 A of the Act which is

reproduced hereunder

“Where  a company has committed any of the followmg contraventions,

namely —
a) evasion of service tax; or
b) issuance of invoice, bill or, as the case may be, a challan without

provision of taxable service in violation of the rules made under the provisions

of this Chapter; or

C) availment and utilisation of credit of taxes or duty without actual
receipt, of taxable servrce or excisable goods either fully or partlally in v1olat1on

of the rules made under the provisions of this Chapter; or

- d) fallure to pay any amount collected as service tax to the credit of the

A s Centralw Government beyond a perlod of six months from the date on which such

A

\//
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officer of such company, who at the time of such cf)ntrévention Was in charge
~of, and was responsible to, the company for the coniduct of business of such
company and was knowingly concerned with such contravention, shall be liable

tc a penalty which may extend to one lakh rupees.”?;

5.1  Appellant submits that Section 78 A of the Act; is applicable only when
there is any contravention of the provisions by any COMPANY and:if the case is
so then it provides for imposition of penalty on direcfor, manager, secretary or
other officer of the company, who is in any manner knowingly concerned with

specified contraventions.

5.2 Appellant further submits that M/s. Jeet is aéPartnership firm and not a

company and accordingly in a partnership firm there‘ﬁbcan not be any Director. Tn-

the present case since M/s. Jeet is a partnership firm and appellaht is a partner
of M/s. Jeet, penalty should not be imposed on partner under Section 78-A of
the Act.

6. The matter was posted for hearing on 04.05.2023 and Shri-R. C. Prasad,

Consultant appeared for personal hearing and reiterated the submissions in the

appeal. He further submitted that the partner of the firm not having distinct

independent identity can not be imposed a separate penalty. He requested to

set aside the penalty as mentioned at Para 7(vii) of the Order-in—O"riginal.

/- | have carefully gone through the case records, impugned order and .

appeal memorandum filed by the Appellant.

8. | find that the main issue to be decided in the instant case is whether

the Penalty imposed on the Appellant who is a partner of the company under .

Section 78 A of the Act is proper and legal or otherwise. Ongoing through the
para 6.1 of the impugned order, the Adjudicating Authority held that Section 78
A of the Act mentions offences by director etc., of a company, however
company may include a firm and director in relation to a firm means a partner
in the firm, as was explained in the erstwhile Section 81 of the Finance Act,

1994 before its omission in the year 2004.

2 | find that when the provision of Section 81 of the Act which was omitted
in 2004 itself, then imposing penalty taking shelter of an omitted provision is
not tenable under the law. | further rely of the following case laws which are
squarely applicable top present case.

(a) B. C. Sharma v. Commissioner of Central Excise, Jaipur (2000) 122
ELT 158 (Cestat), where firm was imposed a penalty of Rs. 2 lakhs, it

was held that when penalty has been imposed on the partnership firm, a -

separate penalty cannot be merited on the partner.

(b) Kamal deep Marketing Pvt. Ltd. v. Commissioner of Central Excise,
Indore (2004) 165 ELT 206 (Cestat, Delhi), where it was held that

—72,\ \ | Page 4 of 5
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Appeal No: GAPPL/COM/STP/785/2023

personal penalty on'partners / proprietor in add:tlon to that on the firm
was not Imposable

(c) Harish qu. & Ptg. Works v. Commissioner of Central Excise &
Customs, Suraf 1 (2001) 138 ELT 772 (Cestat, Mumbai), it was held that
partnership flrm assessee being a partnership firm is not different from
its partners and that separate penalty cannot imposed on the partner. In
Commissioner ?f Central Excise, Mumbai v. Metal Press India (2009) 246
ELT 303 (Cestat Mumbai), it was held that partnership firm and its
partners cannot be penalized simultaneously.

(d) Vinod Kumar Gupta v. CCE (2013) 287 ELT 54 (Punjab & Haryana), it
was held that proprietorship firm or proprietor or partner could not be
treated as two different legal entities, hence second penalty on
proprietor or ﬁartner would amount to imposition of penalty twice over,
which could not be sustained in the eye of law. [Case relied upon Tarak
Nath Sen v. UOI- AIR 1975 Calcutta 337].

(e) Ashish Kumar Agarwal v. CCE, Ahmedabad (2012) 284 ELT 529
(cestat, Ahmedabad) in absence of any duty liability on main company,
it was held that provisions of Section 112 and 117 of Customs Act, 1962
for imposition of penalties on directors was not invocable. However, in
Shri Krishna UrEja Projects v. CCE (Meerut-l) (2013) 288 ELT 257 (Cestat,
Delhi), it was held that personal penalty can be imposed on director
who is actively, involved in company'’s day to day activities.

10. In view of the ‘above discussion, the penalty under Section 78 A of the

Act on the appellant i IS not proper and legal and | hold accordingly.

11.  In view of dlscussmns and findings, | set aside the penalty as mentioned
at Para 7 (vii) of the impugned order and allow the appeal filed by the
Appellant.

12 Sfdicrhal GRI s & 75 3fdiel 1 MRt U dlich 3 feba STl & |
12.°  The appeal flled by Appellant is disposed off as above.

‘ M 27
3 s ‘:’\ANA (Rra gamT ﬁ%’)/(Shlv Pratap Singh),
Nt rgeFa (3rdYer)/Commissioner (Appeals)
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To, dar A,
M/s. SanJeevbha1 D. Bhatt Sy A e
Partner. of M/s. Jeet Construction Co, ) Wé o o 71
“Trinetram”, Block No. 13, Y SN FEcFAsT =T &
Income Tax Society, Airport Road, HTafeTT| "R, selfer 7av 13,

Raiya Road, Rajkot 360 007
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