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Passed by Shri Sh:wgPratap Singh, Commissioner (Appeals),Rajkot.
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Ar151ng out of above 4entloned OIO issued by Additional/Joint/Deputy/Assistant Commissioner,
Central Excise/ST |/ GST, Rajkot / Jamnagar / Gandhidham :

T ﬁﬂﬁﬂf&\'{ﬁmﬁ 1 A L F / Name & Address of theAppellant&Respondent :-

M/ s. Parshottambhal Yallabhbhai Sasvaliya, Near Patel Boarding, Sardarnagar Society, Street
no. 1 /4 Mavdi Main TadRajkot -360001
oo i
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

zfrms , Frl g IR YT FATATETOT & qid (i« IcTE e ATIHIT |, 1944 &t g7 35B F aa
(A) Qaﬁ?rﬁ st 1994%%&!‘5?186 F sreta Rwferee stg 1 WTHTﬁﬁ% e

Al g{:al to Customs, Exmse & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
e Finance Act,’ 1994 appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R K. Puram, New Delhi
in all matters relal:ng to cl}issd‘lcahon and valuation.
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To|the West regional bench of Customs, Excise & Service Tax Izgpellate Tribunal (CESTAT) at 2'"‘ Floor, Bhaumali
Bhawan ‘Asarwa Ahmedabad- 380016in case of appeals other than as mentioned in para- 1(a) above
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The ap eal to the Apglellat. Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
! Centr Exmse &A 8 2001 and shall be accompanied a§a1nst one which at least should be accompanied
by a fee of 0/- R 000 /-, Rs.10,000/- where amount of dutydemand /interest/penalty/refund 1s upto 5
Lac., S Lac to ‘50 Lac'and ove 50 Lac respecnve t¥| in the form of crossed bank draft in favour of Asst. Registrar
of branch of any nominated public sector b e place where the bench of any nominate £1ubhc sector bank
gf th? platg:(}e2 whi 5%8 /the bent:h of the Trlbunal is 31tuated Application made for grant of stay shall be accompanied

y a fee of Rs.
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The appeal under sub sectpon (1) of Sectmn 86 of the Finance Act 1994 to the Agpellate ’I‘nbunal Shall be filed in
quadruplicate in Form SIT. 8rescn bed under Rule 9(1) o Service and (3
accompanied by a copy. of the order appe ed against (one of whlch shall be ceruﬁed co ) and . should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & Penalty levied of Rs.
S or less, Rs.5000/ where the amount of service tax & interest demanded & penalty evied 1s more than
five lakhs but not exce&d Fxf Lakhs Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more pB ¢s, in the form of crossed bank draft in favour of the Assistant Registrar
of the bench of nominated c Sector ank of the place where the bench of Tribunal is situated. / Application
made for grant of stay sh be accompanied by a fee of Rs.500/-
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he appeal under sub section éZ% and (2A) of the section 86 the Finance Act 1994, shall he filed in For ST.7 as
prescribed under Rule 9 g) & 9(24) of the Service Tax Rules, 1994 and shall be accom anied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of whicftl) shall be a certified copy)
and copy of the order gassed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before thie Appellate Tribunal.
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For an appeal to be filed before the ESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie

before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or -

penalty, where penalty alone is in dispute, provided the amount of prei-deposit payable would be subject to a
ceiling of Rs. 10 Crores, H : t
Under Central Excise and Service Tax, “Duty Demanded” shall include : i I
i) amount determined under Section 11 D; {
1) amount of erroneous Cenvat Credit taken; i
ii1) amount tglayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not atlft]) ly to the stay aRplicaﬁon and appeals
pending before any appellate authority prior to the commencement of ¢ inance (No.2) ct, 2014.
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evision application to Government of India: i ; : 5
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A revision aplglication lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministr
of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, ' Parliament Street, New Delhi-11000

under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1f A

of Section-35B ibid:
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In case of any 1oss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage.
whether in a factory or in a warehouse 1

I , .
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In case of rebate of duty of excise on goods exported to any country or, territory outside India of on excisable -

material used in the manufacture of thé goods which are exported to any country or territory outside India.
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In case o outside India export to Nepal or Bhutan, withou}t payment of duty, i =
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i
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions -

of this Act or the Rules made there under such order is ;iassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. i |
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise

(Appeals). Rules, 2001 within 3 months from the date on which the order sought to be gPpealed against is -
eal.

It should also be

communicated and shall be accompanied by two copies each of the OIO and Order-In-Apé) g
bed under Section 35-EE

h
accompanied by a copy of TR-6 Challan evidencing payment of rescribed fee as prescri
of CEA. 1044, irder Sajer Fiead of A bomg ncing payment of p | P

gﬂﬁ_mw%w%mﬁgﬁﬁﬁﬁufﬁm ﬁmﬁﬁm‘ﬁaﬁ%n | , : :
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The revision a %licatiorwnghall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less an(? s. 1000/- where the amount involved is more than Rupees One Lac.
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In case,
if the order covers various umbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner,
notwithstanding the fact that the one appeal to the f{\%pellant Tribunal or the one application to the Central Govt.

As the case may be, is filled to avoid scriptoria wor excising Rs. 1 lakh fee of Rs.'100/- for each_.

TITHAET =TT o Afafaw, 1975, ¥ IHT-1 F ITATT G 29T U #1 smeer ¥ 97 ¢ Fratfia 6. 50 w0 57 ~mreg
|

ne copy of application or O.I.O. as the case may be, and the order of the adjudxcatmglauthonty shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules coverinl§ these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982. { | | ==
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www.cbec.gov.in & 3@ g1

For the elaborate, detailed an({ latest {)rovisior,ls relating to filing of appeai to the higher appellate éuthority, the
appellant may refer to the Departmental website www.cbec.gov.in. | :
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| } ! Appeal No: GAPPL/COM/STP/781/2023
:t ardYer 3maer / ORDER-IN-APPEAL ::

- M/s. ParshOttaimjbhai Vallabhai Savaliya (hereinafter referred to as
“Appellant) has | filed the present Appeal against Order-in-Original No.
173/D/AC/2022 23 da‘ted 12.12.2022 (hereinafter referred to as ‘impugned
order) passed by the Assistant Commissioner, Central GST Division-I, Rajkot
(heremafter referred to as ‘adjudicating authority’).

i

r
52. ; The facts of the case, in brief, are that the Income Tax Department

shared the third- party mformatlon/ data based on Income Tax Returns/ 26AS for
the Ffmancral Year:201p -17 of the Appellant. Based on these information, Certain

? ; 55
docurnents viz. Copies of Income Tax Returns, From No. 26 AS, Balance Sheet

(9incl?. P& L Accoun‘t), VAT/ Sales Tax Returns, Annual Bank Statements,

Contract§ / Agreements entered with the persons to whom the services provided
etc. Tor the F.Y. 2'016{17 were called for from Appellant, however, no reply was
recetved ‘from the App ellant.

3.5 n] absence of data/mformatlon a show cause notice dated 06.10.2021
was lssued to the Appellant demanding Service Tax and cesses to the tune of Rs.
135 15 425/ under Secstlon 73(1) of the Finance Act, 1994 (hereinafter referred
to as ‘the Act’) alonEWIth interest under Section 75 of the Act. It was also

proppsed to impose P! nalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of

“the Act upon the Appe}lant.

4. ‘ The adjudicatir:;:g'authority vide the impugned order confirmed Service

Tax demand of Rs 1?,15,425/- under Section 73(1) along with interest under

Section 75 of the Act‘ imposed penalty of Rs. 15,15,425/- under Section 78 of

the Act and also 1mp95ed penalty of Rs. 10,000/- each under Section 77(1)(a),
77(2 ) and 77(1)(c) of t!1e Act.

o f [ Being aggrieve{j, the Appellant has preferred the present appeal on

‘grounds that they are a proprietor engaged in business activity of diamond
: 2 o]
cutting and polishing job intermediary service. The Adjudicating Authority ought

to have taken into cpnsideration the facts, legal position and documents on

| e ! :
records produced by 1 them during the course of assessment. The service of

dianﬁond' job work isj exempted from the Service Tax vide Notification No.

.25/2012-5ervice Tax dated 20.06.2012 entry No. 30(ii)(b). The action of the

AdJudlcatmg Authorlty is illegal, unfair and against the facts of the case.

6. | The matter wa% posted for hearing on 17.05.2023 and Advocate Ramesh
Rakhollya appeared fdr personal hearing and submitted that the Appellant is job

! worker for cutting / polishing of diamonds. The service is exempted under

Notrﬁcatron No. 25/2012 ST. The Adjudicating Authority has passed order ex-

rte w1thout any verlflcatlon He requested to set aside the Order-in- Orlgmal

J ] AN Page 3 of 5
i e %‘gl\ :
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7, | have carefully gone through the case recards, impugned order and
appeal memorandum filed by the Appellant. | find that Show Cause Notice had
been issued without verifying any data or nature of services perided by the

Appellant as the same had been issued only on the basis of data received from

the Income Tax department and the Adjudicating Aut'hority has c:onfir;med the =

demand of Service Tax vide impugned order.

8. | find that the main issue to be decided in the i‘nstant case is whether the

service provided by the Appellant is taxable under Setvice Tax or otherwise. Cn |

going through the impugned order, it has been held by the! Adjudicating
Authority that the service provided by the Appellant is a taxabie service in
absence of information/ documents which were rielther submltted by the
Appellant nor they had filed any defense submission iand had not appeared for
personal hearing also. The Appellant on the other hand has stated thelr servic

is exempt under Sr. No. 30(ii)(b) of the Not1f1cat10n No. 25/2012 Serv1ce Tax
dated 20.06.2012.

i o

i i

9. Now, as per the contention of the Appellant lt is to be decided whether
activity carried out by them is covered under NOtlflCathn No. 25/2012 Service
Tax dated 20.06.2012 and as to whether the amount recelved for provrdmg the

|

services is taxable, or otherwise. :

10. | find from the copy of Job work Memo and the éample copy of labour bitls

issued by the Appellant to M/s. Vitrag Gems, Surat, Asian Corporation, Surat and

IRIS Mercantile, Surat that during the relevant period the Appellant was engaged
in job work services of cutting and polishing of diamofids supplied By apove said
supplier. There is mention of income under the head $ale of services under Part
A- of 3CD of Tax Audit Report and Profit and Loss A;ccount of the Incpme Tax

Return filed by the Appellant. On perusal of copies ef the relevant documents

i.e. Diamond job work income Memo, invoices, 26 AS etc the amount (income)

received as consideration by the Appellant for the act1v1ty carried out by them is
of working upon Rough diamonds/ gemstones supphed by the customers There
is mention of date, quantity of cut & polished dlamonds in nos., rate per nos.
and labour amount in the diamond job work invoice lSSUGd by Appellant to their

Customers.

11.  The relevant clause 30(ii) (b) of Notification N0.25/2012-ST dated

20.06.2012, which exempts certain taxable service§j from the whole of the
service tax leviable thereon under section 66B of the said Act, is reproduced
below: ! |
i
“30. Services by way of carrying out an intermediate production
process as Jjob work in relation to - ,

(1) %
5 i
i

*}1}\“\ b Page 4 of 5




(ii) ahy i

(b) cut a
jewellery,
the Centr

s d)
12 ln view of the
-an qctmty (serv1qe)
by prov1dmg serv1ces
pohqhmg of Dlamonds
though a taxable serv

falls under clause (if)

5
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vtermedlate production process as job work not amountmg to

mam)facture or production in relation to -
;

ind polished diamonds and gemstones; or plain and studded
of gold and other precious metals, falling under Chapter 71 of
al Excise Tariff Act, 1985 (5 of 1986);

above discussion, | find that the Appellant has carried out
and has received certain amounts/ income (consideration)
Jy way of carrying out services of job work of cutting and
/ gemstones. The said service provided by the Appellant
ice, is fully exempt from Service Tax as the same clearly

b) of Entry No.30 of the Notification No.25/2012-ST dated

20 06 2012 Hence, the Appellant is not liable to pay any service tax for the

service rendered hy hij

13
allow thé appeal fliled

m and | hold accordingly.

In? view of cliscyssions and findings, | set aside the impugned order and

iby the Appellant.

114, Mﬁaaaafmaﬁﬁﬂé&mﬁamﬁuzmmaa R I fHA A g |
4
14. | The appeal flle A pellant is disposed off as above.
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