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Passed by Shri Shiv Pratap Singh,Commissioner (Appeals),Rajkot.

I‘ o T T AT/ HIH A/ ITTYH/ HEAH AYTH, Hrald IS o5/ AATHT/ T TANATHL, TWHIE / STHATT / Tiefiemrd) gra
FL sfrfye ST g ander & g / ,,
Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner,
Central Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :
q arfiershai & aTdY T 477 U a7 /Name & Address of theAppellant&Respondent ;-

M/s. Harshadbhai Mansukhbhai Kaila, Prop. M/s. Dharti Engineering Works, Panchratna
Chambers, Opp. O.B.C. Bank, National Highway-8A,MorbiDist-Morbi-363641

qr(erdier) & = 1< =afn el o § swges s / st F awer sefrer awr w7 qwar 21/ _
ﬁ;‘ger(son a)ggﬁeved.ﬁbé this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
otpgle Finance Act, 1994 an appeal lies to:-

i S, § T a9t qTHer FH9T 5, IR STE € i AR ey =i £t Raw 6z, I siw 1 2, aree
O By ¥ gew e

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi
in all'matters relating to classification and valuation.
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3 ; To the West regional bench of Customs, Excise & Service Tax }t\gpellate Tribunal (CESTAT) at, 274 Floor, Bhaumali
’ { Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
{
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The a;a)f)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise &Aggeal) Rules, 2001 and shall be accompanied a§amst one which at least should be accompanied
by a fee of Rs. 0/- Rs.5000/- Rs.10,000/- where amount of dutydemand interest/penalty/refund is upto 5

ac., 5 Lac to 50 Lac and above 50 Lac respect_\veg in the form of crossed bank draft in favour of Asst. Registrar
of branch of any nominated public sector bank of the place where the bench of any nominated public sector bank

5 : of the place where the bench of the Tribunal is situated, Application made for grant of stay shall be accompanied
! : by a fee of Rs. 500/~
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The appeal under sub section (1) of Section 86 of the Finance Act. 1994 o the i i
quadr%%li(;ate in Form S.T.S( e)s grescn’bed under Rule 9(1) of the ’éerviceAqggu%tglg‘gblllggéli,S};?llébgfgﬁdll)lé
‘ accompanied by a copy of the order appealed against (one of which shall be certified copy) and should be
{2 accompanied by a fees 6f Rs. 1000/- where the amount of service tax & interest demanded & enalty levied of Rs.
bl S Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more than
five lakhs but not exceeding Rs. 121}3 Lakhs, Rs.10,000/- where the amount of service tax & inferest demanded &
BFhe hench o biminaice MuBIESCSatBine, 5 HEform of craseed bk dral ot o the osiant g irar
ctor Bank of the place where the benc, a i
made for grant of stay shall be accompanied by a fee gf Rs.500/-. i B BRI aphliention
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he appeal under sub section éQ% and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy)
and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lLie
befo;le e t’Il‘nbunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
ggixllin éy(’)f“é st.arizopé?;}etjé, one is in dispute, provided the amount of pre-deposit payable would be subject to a
Under Central Excise and Service Tax, “Duty Demanded” shall include :
x) amount determined under Section 11 D;
x1) amount of erroneous Cenvat Credit taken;
: x:.3 amount &ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not %gpl to the stay aRplication and appeals
e

pending before any appellate authority prior to the commencement of inance (No.2) Act; 2014.
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A revision application lies to the Under Secretary, to the Government of India, R ision Application Unit, Mini
of Fmance‘p egartment of Revenue, 4th Flgg, Jeevan Deep Building, Parlia(;};lesrllct)nS‘crIe)arz)at,c ?\IegvnDéﬁﬁ—lluélos(Sﬁv
ufnggr thec%%ria IS)%E of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1
of Section- ibid:
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In casé of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory.

or from one warehouse, to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

A % e (g O a1 & T T AT ¥ fAfAwior & sges 9 wrer o< sy 7 iy gee g w ge (REe) Fuwer
wﬁm%w%ﬁwm%mﬁﬁnﬁ 1/ : ﬁ gz ]
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to"any country or territory outside India.
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In case otl?c:ods exporizg outside India export to Nepal or Bhutan, withoutg pzéyment of duty.
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Credit of any d allowed to be utilized towards payment of excise duty on final products under the rovisions
oir %hils ([)\ct o}xl" tlllléy Rules made there under such on)"d}enrnis %assed by thetyCommlss1gner (Appeals) on orpafter, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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h licati hall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
’(PA;pgglos‘iel%Il)l%s?%O%nl Swithm' 3 months from the date on which the g)rder sought to be ?pea]ed against is
communicated and shall be accompanied by two copies each of the OIO and Order-In-Appeal. It shoul also be
accompanied by a co%}&' of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE

of CEA, 1944, under Major Head of Account.
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1000 -/ T STaTe, a7 U] : :
Thg rev1/sion application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less an %s. 1000/- where the amount involved is more than Rupees One Lac.

Tfe g smea | SR T THTEY B AT A9 F U g M, ST & & PR ST AR T8 a9 F B0 g
S e R S R o S S L e
i i - , fee for each 0.1.0. should be paid 1r :
lr{&\fdgﬁggarxfgggrsﬁ‘l’g?a?&stﬁg tﬁfesoc;)g ;p%realf] to r&lgén}\p eellant Tribunal or, the one ap%hcahon to the Central Govt.

As the case may be, is filled to avoid scriptoria work 1f excising Rs. 1 lakh fee of Rs. 100/- for each. Y s

TN AATAEd e S, 1975,%W-I%mewqﬁwaﬁwﬁwﬁﬂﬁu‘?ﬁve.so TG T =ATETAL

b i ST BT '/ R :
icati " 0.1.0. as the case may be, and the order of the adjudicatin authority shall bear a
c(ﬁfrtctg&ys(t);g%p&cas%?s%r as prescribed under Schedule-I in terms of the CourJt Fee Act,gl 975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise -

and Service Appellate Tribunal (Procedure) Rules, 1982.

a—g'arvﬁaﬁ!rwmmgg _mmamm,mmmmm%m,mﬁﬁmm@
.cbec.gov.i | : ,
Wﬂfe ?acl:a %‘;altltle detailed §n<{ latest ?rovisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in.
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5 i M/s. Harshadbhai Mansukhbhai Kaila, Panchratna Chamber, 8-A, National
il  Highway, Opp. O.B.C. Bank, Morbi, District-Morbi, Gujarat - 363641 (hereinafter
reférred to as “Appellant”) has filed present Appeal against Order-in-Original (OIO) No.
369/D/2022-23 dated 31.01.2023 (hereinafter referred to as ‘impugned order’) passed

“by the Assistant Commissioner, Central GST, Division- Morbi-I (hereinafter referred to

as ‘adfudicating authority’).

2. - The facts of the case, in brief, are that Income Tax Department provided data/
details of various Income Tax payers, who in their Income Tax Return for financial year
'2015516 declared to have earnad income by providing services like contractors, I.T.
4enabled services, Professionals, software development, Commission Agent etc. The
__ Income Tax Department also provided data of Form 26AS showing details of total
il arﬁount paid/ credited under Section 194C, 194H, 1941 & 194J of the Income Tax Act,
1961 in respect of various persons which depicted that such persons had earned inc&ne
from providing services like contract, commission or brokerage, renting of movable/
immovable property, Technical or Professional service etc. The said data also contained
the details of the Appellant who had not obtained Service Tax Registration under the
Fin,énce Act, 1994 (hereinafter referred to as ‘the Act’). The jurisdictional Assistant
" Cormmissioner, vide letters dated 16.07.2020 and subsequent reminders to the

Appéltant called for the information/ documents. No reply/ response was received from
the Appellant and the Service Tax was determined on the basis of data/ details

provided by the Income Tax department and culminated into Show Cause Notice dated
©20.04.2021 invoking extended period of 5 years proposing to demand Service Tax of
’ " Rs. 3,34,921/-, including all cesses under Section 73(1) of the Finance Act, 1994
; | Q hereinafter referred to as ‘the Act’) with interest under Section 75 of the Act, and
: proposing to impose penalty under Section 77(1)(a), 77(2), 77(1)(C) and Section 78 of

it thel Act,

B The adjudicating authority vide the impugned order confirmed Service Tax
demand of Rs. 3,34,921/- under Section 73(1)) invoking extended period of 5 years
along with interest under Section 75 of the Act. The adjudicating authority-imposed

s penaltles of Rs.10,000/- each under Section 77(1)(a), Section 77(2) and Section

| 77(1)(C) of the Act. The penalty of Rs. 3,34,921/- was also imposed upon the Appellant
under Section 78 of the Act.

4—.. The Appellant has preferred the present appeal on grounds that adjudicating
. authority has wrongly confirmed demand of Service Tax of Rs. 3,34,921/- under Section
i . 73(1) of the Act, erred in not allowing the benefit of exemption which was allowed to

as activity done for income earned does not falls in the definition of “Service” as




Appeal No: GAPPL/COM/STP/1382/2023 .

5. Personal hearing in the matter was held on 04.05.2023 which was attentted by |
Shri Nitin Patel, Advocate and Shri Harshad Patel, Consultant, (authorised by

appellant), they submitted that the appellant is trader and not providing any service to
anyone. Supporting documents are attached with the appeal. They requested to set
aside the Order-In-Original.

6. Appellant in submission has provided 26AS, Income Tax Return, Profit & Loss
Account and copies of bills and Sales Tax Return and submitted that they arc
proprietary concern and engaged in Trading/ Sales of goods viz. Die, Madnate,
Machinery parts of Ceramic Industries, etc. Appellant ‘claimed that they had not
provided any services but the amount of Rs. 23,09,800/- is income from.trading/sales
which is not falling under definition of “Service” under Section 65B(44)(a)(i) of the Act.

7 I have carefully examined the show cause notice, impugned order, ‘appeal -
memorandum and written submission & additional submission of the Appellant. The
issue to be decided in the present appeal is whether amount of Rs. 23,09,800/- (E.Y:
2015-16) considered as taxable value in impugned order towards income gained frorm .

providing taxable services by the appellant are taxable or otherwise.

8. Regarding contentions raised by the Appellant that the amount reflected.as value
of services as per ITR amounting to Rs.23,09,800/- (F.Y.2015-16)is non- taxable. I find
that Appellant has submitted copy of profit and loss account for financial year 2015-16
wherein the amount of Rs.23,09,800/- is shown as ‘Goods Sales’. Thus, the amount
considered in impugned order as taxable income is income earned from Goods Sales.
From the documents submitted by the appellant in support of his contention viz. VAT/
Sales Tax Return for the relevant period it is evident that appellant has paid VAT/Sales
Tax on income earned through sales of goods and has not provided any service for the

said income.

9. Further, Sales/ trading of goods as per 66D(e) of the Act is falling under the
Negative list, relevant portion of claimed entry is reproduced hereunder :

SECTION 66D. Negative list of services.— T
The negative list shall comprise of the following services, namely:-

(@):...
(b))

(c)...

(d)...

(e) trading of goods;
10. Based on evidence on record, I am of the considered view that the amount of
income shown in financial documents is earned from sales/trading of goods by the -
appellant. Such income does not, per se, amount to a consideration for providing any
service. When there is no consideration, there is no element of service as defined under
the Act and consequently there cannot be any question of levying Service Tax in the

matter. I, therefore, hold that said transactions does not, per se, constitute any

ice’ or ‘Declared Service’ as envisaged under Section 658(44) of the Act,
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11. In view of above discussions, I hold that the Appellant is not liable to pay service
_tax. I, therefore, set aside the service tax demand on this count. Since, the demand
is set aside, recovery of interest under Section 75 and imposition of penalty under

Section 77 and 78 are also required to be set aside and I order accordingly.

12. In view of the above discussion and findings, I set aside the impugned order and
allow the appeal.

13, srdfierral g ast 18 ardier 1 e Suiis ql% & Rear ST e |
13, The appeal filed by the Appellant is disposed off as above.
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