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-Passed by Shri iv Pratap Singh,Commissioner (Appeals),Rajkot.
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner,
Central’ Excise/ST|/ GST, Rajkot / Jamnagar / Gandhidham :

q srfterrat & faTa) T AT uF 7T /Name & Address of theAppellant&Respondent :-

M/s. Laxman Keshvji Aghara, At Village Shakt SanalaMorbi-36364 1

=7 () & =i ré srfRn Prerforae oy § suges i / /. STFRrRoT ¥ wer e T R gy 81/
Any person aggrieved by this Order-in- -Appeal may file an appeal to the appropriate authority in the following way.

HTF{T!I EGRERLES Td gaThl CERSE RS R IR ateraH |, 1944 H1 35B  ad
(A) ﬁaﬁrﬁw wggiﬁm% %%m mm—cﬁg o b

A Bfm to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
e Finance Act, 1994 an appeal lies to:-

' (i) AT AT Ed, I ITEA ¢ Far srfteltm mraTiErr i @9y fiz, 3w s A 2, e
\ %a' T, =r§ wz%iﬁ%‘ll/ g asch)

The spec1a1 bench of q‘ustoms Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi
in all matters relating to classification and valuation.

ii I, T % arfiert ¥ arerrar Oy Teft s @A o, FET ITE I ¢ FaTre afteht s (Rree) &
) o e o) T T reaTe. 3l o & 7 a1 e 17 g

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2n¢ Floor, Bhaumali
Bhawan; Asarwa Ahq'redabad 3800161n case of appeals other an as mentioned in para- 1(a) above

(iii) _srﬁ?-ﬁzrwfaw%#q%ﬁﬂ %ﬁﬁumsﬁ (ardter) RaaTast, 2001 %ﬁw63mg’ﬁﬁu’fﬁ'aﬁ?q@
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The ap a})eal to the Ap glellate Tnbunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of

Centr Ex01se &Agge Rules, 2001 and shall be accompanied a%a.mst one which at least should be accompanied

by a fee of 000/-, Rs.10,000/- where amount tydemand /interest/penalty/refund is upto 5

Lac., 5 Lac to ‘50 Lac« and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar

of branch of any nominated public sector bank of the place where the bench of any nominate; ﬁlubhc sector bank

gf th? pla(f:% A\ serS }he bench of the Tribunal is situated. Application made for grant of stay shall be accompanied
y a fee of Rs.

B)
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The appeal under sup section
quadruplicate in Form S.T. S
accompanied by a %opy of
accompanied by & feg P
S s or less, Rs.5000/- where the amount of service tax &, interest demande pen vied 1s more than
ﬁve lakhs but not exe ‘eedm%‘Rs Fifty Lakhs, Rs.10,000/- where the amount of service tax &. interest demanded &
t%lewe is more than fiff s rupBees in the form of crossed bank draft in favour of the Assistant Registrar
of the ench of nominated Pu hc Sector Bank of the place where the bench of Tribunal is situated. / Application
made for grant of stay shall be accompanied by a fee of Rs.500/-.
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he apgeal under sub section é%% and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as -

prescribed under Rule 9 g) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (oné of which shall be a certified copy)
and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
HHT 7, FETT ITUTE Qo WA AT ey sfee (e F T rfieit 5 HTHS F HeaTT IS 6F AT 1944 RIR-IRY
35@‘?31'31?3, it it fa<frg srfaffaw, 1994 & ey 83 F ST FaTRT BT off o A TE R, T SRA F 9 srfrefia wrfdror i
fie FTT THT TeaT s%wa'enmm% 10 wfdera (10%), WWW%% 'w, S A S[ATAT faartee &, w1
AT T ST, @erq 13 5 67 3 sfet ST foh T ATt SR 24 <Iid 29 FTE T A TEN
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For an appeal to be filed before the ESTAT, under Section 35F of the Centrgl Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie

before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or.
atons

penalty, where penalty
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :

vii) amount determined under Section 11 D;

vii1) amount of erroneous Cenvat Credit taken; |

ix) amount tElayable under Rule 6 of the Cenvat Credit Rules|

- provided further that the provisions of this Section shall not %ll_:‘)pl to the stay application and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

ne is in dispute, provided the amount of pre-deposit payable would be subject to a

ey

Revisi ication to G t of Indi |
€evision applica n to vernment of 1 a: 3 5
wan%%%r !, %ﬂ?ﬁ'ﬁéﬁﬂﬂ?«ﬁ% ST 7% AfUA,1994 i 47 3SEE ¥ Tt F sieiasa© afy,

ST ,gﬂﬁmaﬁﬂm,ﬁﬁm,wﬁm,ﬁaﬁuﬁa,mﬁwm,Ww‘f,a'%ﬁv—vﬁ—lloom,#rﬁm ,

SITAT | .
A revision a/p]glication lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry
of Finance, Department of Revenue Floor, Jeevan Deep Building, Parliament Street, New Delhi-11000 [

% 4
under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1j
of Section-35B ibid:

TfE Arer & faefy ¥ WA #, gt T e WW?%W‘ & IO %?rq: el s smrE AT fo
%é’rqqrgw g@mﬁ%%mmswmﬁ [ AT AT m%"?’ﬁﬁm ngTUTT ﬁ??rmﬁfuﬂﬁ:ar
TR I

ST R | AT ; .
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehousSe to another during the course of processing of the g00ds in a warehouse or in storage
whether in a factory or in a warehouse

m%w%ﬁn&maﬁﬁﬁﬂaw@m%%ﬁﬁwﬁmﬁwwwﬁw%#&qmw Fge (Raz) ¥ wrer o,
ﬁm%mﬁrﬁwm%ﬁﬁxﬁﬁwﬁ%/ [ bBE L8

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any cour;[;v or territory outside India.

ﬁwgoﬁrsmﬁgﬁmm%w,mm F1 wrer Rt w2

In case o outside India export to Nepal or Bhutan, without pa/l_ ment of duty.

gnﬁma ¥ e F ¥ F for ot =t e 5w sfafaw oo o Rfir sraemi 5 $ 7E & sire iy s
m%) %ﬁ%m ﬁr?z)i%gsﬁmggrlos %aqrgr T m%ﬁ%mﬁm@

1/
Cre(?lT.iT?r of any duty allowed to be utilized towards payment of excise duty on final products under the provisions -

of this Act or the'Rules made there under such order is qassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. ’] :

IYLIRE ATGe it &F viaat w97 d&a7 EA-8 & ST T FhT Fearge g (srfien) Tt 2001 F w9 % sigfa Afafie &, =0
LT & FIGT F 3 % ST T ] AT | IYLITH 4T F s E
gﬁ%‘lé:mmw%ﬁw 1944 ﬁam;s—EE%agaﬁafﬁvsﬁﬁWﬁ% i AR 9 TR-6 &t i werar it sy

The ab/ove aplplication shall be made in dttliplicate in Form No. EA-8 as speciﬁea under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be g})pealed againss is
communicated and shall be accompanied by two copies each of the QIO and QOrdeér-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evi encing payment of prescribed fee as prescribed under Section 35-EL
of CEA, 1944, under Major Head of Account.

AL e F &g gTRa e i sraraft 7 st

aﬁmm@m@ﬁm qr wg’rﬁz«@mw-mwﬁ% ST T Afe do T OF o ®9F F SqTaT Ay A7 ey
|

1000 -/ =T
The rev1/sion ag%lication shall be accompanied by a fee of Rs. 200 /- where the! amount involved inn Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

T e e TR & A T, e 3 o g s o

e order covers various umbers of order- in Original, fee for each O.1.0. should be paid in the aforesaid manner,
notwithstanding the fact that the one appeal to the All)})ella,n_t Tribunal or the one application to the Central Govt’
As the case may be, is filled to avoid scriptoria work 1f excising Rs. 1 lakh fee of Rs."100/- for each.

FaTELNET T sfafagm, 1975, F SqgAt-1 ¥ SAI e 29T TF w40 39 Y 9 9% ReriRa 6. 50 w3 F7 =T
fgﬁs%ﬁr{m | 1

ne copy of application or O.I1.O. as the case maxlbe, and the order of the adjudicatin authority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-1 in terms of the Court Fee Act,1975, as amended.

m*?ﬁ%?#ﬁwmm/‘m%’ Faamasft, 1962 ¥ aftfa ud s dafoue groe £

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982,

311|E|I|;||Elqi$ aifaer @y § gafaa : 3T F ¥ o, e
3Wi'i’vw.cbec. ov.in gm‘gl =S, Reg REIRELIVIEL L o, seftemeft frmfir Jeens:

For the elaborate, detailed and latest Frovisior,ls relating to filing of appeal to the higher appellate authority, the

appellant may refer to the Departmental website www.cbec.gov.in.
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:: ORDER-IN-APPEAL ::
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M/s. Laxman Keshavji Aghara, At Shakat Sanala, Taluka/ District-Morbi, Gujarat

-~ 363641 (hereinafter referred to as “Appellant”) has filed present Appeal against

Drder—in—OriginaI (0OIO) No, 351/D/2022-23 dated 30.01.2023 (hereinafter referred to

as ‘impugned order’) passed by the Assistant Commissioner, Central GST, Division-

‘_ Morbi-1 (hereinafter referred to as ‘adjudicating authority’).

| 4
2. The facts of the cas%, in brief, are that Income Tax Department provided data/
details of various Income T;ax payers, who in their Income Tax Return for financial year

2015-16 declared to haveiearned income by providing services like contractors, I.T.

. enabled services, Professic&nals, software development, Commission Agent etc. The

Income Tax Department also provided data of Form 26AS showing details of total

e:u'noun_t?paid/ credited und‘J»;r Section 194C, 194H, 1941 & 194) of the Income Tax Act,
‘ 3

1961 in respect of various Rersons which depicted that such persons had earned income

from providing services Iilﬂfe contract, commission or brokerage, renting of movable/

immovable property, Technical or Professional service etc. The said data also contained

the details of the Appellant who had not obtained Service Tax Registration under the

Finance Act, 1994 (hereinafter referred to as ‘the Act’). The jurisdictional Assistant

Commissioner, vide letters dated 16.07.2020 and subsequent reminders to the

'_ Appellant called for the infq')rmation/ documents. No reply/ response was received from

the Appellant and the Service Tax was determined on the basis of data/ details

provided by the Income Taix department and culminated into Show Cause Notice dated
27.04.2021 invoking exterjded period of 5 years proposing to demand Service Tax of

Rs. 2,02,501/-, including all cesses under Section 73(1) of the Finance Act, 1994

- (hereinafter referred to as ‘the Act’) with interest under Section 75 of the Act, and

proposing to impose penalﬁy under Section 77(1)(a), 77(2), 77(1)(C) and Section 78 of
the Act.

g The -adjudicating atijthority vide the impugned order confirmed Service Tax

: deri\and of Rs. 2,02,501/4i under Section 73(1)) invoking extended period of 5 years

‘ along with interest under | Section 75 of the Act. The adjudicating authority-imposed

penalties of Rs.10,000/- ieach under Section 77(1)(a), Section 77(2) and Section
-'77(1)(C) of the Act. The penalty of Rs. 2,02,501/- was also imposed upon the Appellant
under Section 78 of the Act. '

|

|
4. The Appellant has preferred the present appeal on grounds that adjudicating
authority has wrongly confiirmed demand of Service Tax of Rs. 2,02,501/- under Section

73(1) of the Act, erred in }not allowing the benefit of exemption which was allowed to

.~ them, as activity done for income earned does not falls in the definition of “Service” as

l
3p(44) of the Act anfd falling under negative list vide Section 66D(e),, erred in
d. @f interest u/s 75; of the Act, erred in demanding penalty u/s 77(1)a@), Z22),

ind Section 78 o[ the Act.

:éé‘ifsonal hearing in the matter was held on 04.05.2023 which was attended by

| -




Appeal No: GAPP;L/COM/STP/1381/2023 :
4‘ i :
Shri Nitin Patel, Advocate and Shri Harshad Patel, Consdltant, (authorised by
oo ;
appellant), they submitted that the appellant is trader and not providing any service to
anyone. Supporting documents are attached with the appeal. They requested to set

aside the Order-In-Original.

6. Appellant in submission has provided 26AS, Income Tax1 Return, -Profit & Loss
Account and copies of bl“S and statement of Bank account and submutted that they are
proprietary concern and engaged in Trading/ Sales of Tax- Free goods/ Agricultural .
products viz. Wheat, etc. Appellant claimed that they had not' provnded any services
but the amount of Rs. 13,96,560/- is income from trading/sales dpf agricultural products

which is not falling under definition of “Service” under Section 65ii3(44)(a)(|) of the Act.
;
v I have carefully examined the show cause notice, impugned order, appeal

memorandum and written submission & additional submission Eof the Appellant. The
issue to be decided in the present appeal is whether amount of;i Rs. 13,96,560/- (F.¥.
2015-16) considered as taxable value in impugned order towards income gained from

providing taxable services by the appellant are taxable or otherwifse.

1
|
|

I
8. Regarding contentions raised by the Appellant that the amount reflected as value

of services as per ITR amounting to Rs.13,96 ,560/- (F.Y.2015- 16? is non- taxable. I find
that Appellant has submitted copy of profit and loss account for ﬁnancual year 2015-16
wherein the amount of Rs.13,96,560/- is shown as '‘Goods Salés Thus, the amount
considered in impugned order as taxable income is income earned from Goods Sales.
From the documents submitted by the appellant in support of his;contention viz. copies
of bills/ invoices it is evident that appellant has dealt in sale Qf goods and has not

provided any service for the said income. g A
f
9. Further, Sales/ trading of goods as per 66D(e) of the Act is falling under the

Negative list, relevant portion of the said entry is reproduced as ur|1der

SECTION 66D. Negative list of services. — E
The negative list shall comprise of the following services, name/y 5

(@) :
(b)... |
(€): '
(d)... |
(e) trading of goods; ;
~

10.  Based on evidence on record, I am of the considered vnew that the amount of
income shown in financial documents is earned from sales/tradmg of goods by the
appellant. Such income does not, per se, amount to a conSIderaﬁlon for providing any
service. When there is no consideration, there is no element of service as defined under
the Act and consequently there cannot be any question of IevylAg Service Tax in the
matter. I, therefore, hold that said transactions does not, pelr se, constitute any
‘'service’ or ‘Declared Service’ as envisaged under Section é58(44) of the Act,
respectively and consequently Service Tax is not attracted on the income booked under

‘Goods sales’ in their books of accounts.

2 ew of above discussions, I hold that the Appellant is not liable to pay service

theréfore set aside the service tax demand on this count. Since, the demand

y Page 4 of 5
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Appeal No: GAPPL/COM/STP/1381/2023

|s set aside, recovery of interest under Section 75 and imposition of penalty under .

|

JLthon 77 and 78 are also required to be set aside and I order accordingly.

|
|

12. In view of the abov% discussion and findings, I set aside the impugned order and

allow the appeal. l

13. aﬂ’raa:a‘fma&?‘oﬁnéq o fI9erT STics adies O foham ST 2 |
‘13 The appeal filed by tihe Appellant is disposed off as above.

| At Shakat Sanala, Taluka/ District-Morbi,

| RRR -
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wenfig / Attested
—
*\N‘/ Koo
~/ (e wam fife)
(Shiv Pratap Singh)
AR \ L Commissioner (Appeals)

By R.P.A.D. S
TO — i aaTﬁ)
M/s Laxman Keshaviji Aghara, N, TTETT IS STE,

Y7ehd TATEAT, ATt/ Srea Hitsll, Ted-363641 |

Gujarat - 363641,
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