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|Commissioner,

2.1  Facts of

.Ito the Appellant.

Appeal No: GAPL/COM/STP/223/2023

= Srfie oMmewT ::

:: ORDER-IN-APPEAL ::

e

M/s Kirpn Construction, 573, Darbar Gadh Road, Naka of Medi Khakhijalia,

- Taluka-Upleta, Rajkot—360 490 (hereinafter referred to as appellant) has filed appeal No.

\
\

GAPL/COM/STP/223/2023 against Order-in-Original No.18/AC/MR/2021-22 dated
22702.2022 (hereinafter referred to as ‘impugned order) passed by the Assistant
Central GST, Division-I, Réljkot (hereinafter referred to as ‘adjudicating
authority’). ‘ . ,
the case, in brief, are that during the Investigation / inquiry, the
appellant appeared to have collected the Service Tax from the Service Recipients but not

deposited the same into Government Exchequer during the period 2013-14 to 2016-17

- jand also not ﬁ‘{ed any ST-3 returns for the same period from April-2013 to Dec-2016.
[ITherefore, a show cause notice for the period 2013-14 to 2016-17 (Upto December-2016)
‘>dated 18.10.2018 was issued to the appellant demanding service tax of Rs.35,61.,223 /+

. The appellant has taken the benefit of Sabka Vishwas (Legal Dispute Resolution)
Scheme, 2019 |(SVLDR, 2019) and paid the required amount of Rs. 8,38,367/- against

'the amount demanded in the show cause notice and SVLDR-4 in this regard was issued

|2.2  Due to non- submission of data by the appellant for the subsequent period i.e. up

11680.6.2017, on the basis of best judgment in view of Section 72 of Finance Act, 1994

‘|was applied. On the'basis of the earlier show cause notice dated 18.10.18, nonpayment

lof Service Tax for the F.Y. 2013-14 to 1017-18 (Up to June-2017) taxable value for the

.period 2013-14 to 2017-18 (Up to June-2017) was redetermined. Hence, further show

cause notice dated 19.03.2021 covering the period 2013-14 to 2017-18 (Up to June-
2017) was issued to the appellant demanding service tax Rs. 6,88,546/-under Section

-173(1) along with the interest under Section 75 and proposing penalties under Sections

77,76 and 78| of the Finance Act, 1994. The adjudicating authority, by the impugned

,??order, confirmed the demand of Rs.6,88,546/- along with interest under Section 75 of

the Finance Act 1994 and imposed penalty of Rs.6,88,546 /- under Section 78 of the
Finance Act 1994 He also imposed penalties of Rs.10,000/- under Section 77 and

~ 1Rs.20,000/- under Section 70 of the Finance Act, 1994.
.13.1 Being a’ggrieved, the appellant filed the present appeals wherein they, inter alia,
\ contended that Appellant was engaged in providing services of Works Contract Services,

| 'Brection, Commissioning and Installation and . construction services other than

| residential ser

Show Cause N
. Works Contra
1 11/2014-ST d

total amount ¢

vices. The appellant contended that he has not received the copy of the
otice and impugned order dated 15,12,2022. The appellant provided the
-t Services of the original work. He contended that as per Notification No.
ated 11.07.2014, the Service Tax to be paid on 40 % of the Value of the
charged. So, Value of Service Tax would be Rs. 18,36,122/- (40% of Rs.

45,90,304/) and amount of ‘Service Tax @15% on Rs. 18,36,122/- would be Rs.

1 2,75,418/- He further submitted that he has to pay 50% of Service Tax in view of
. 30/2012-ST dated 20.06.2012. So, Service Tax liability would be Rs.

Page 3 of 8




Appeal No: GAPL

3.2

by resorting to Section 72 of the Finance Act, 1994 is in gross violation o

The appellant further contended that the value arrived for demand

and procedures mentioned in Section 72 itself. They relied upon the follow

a) Creative Travel Pvt. Ltd.-2016 (46) S.T.R. 33 (Del.)
b) Carlsberg India Pvt. Ltd. -2016 (43) S.T.R. 55 (Tri.-Del.) E
c) Coco Cola (I) Pvt. Ltd.-2015 (40) S.T.R. 547 (Tri.-Del.) o
d) N.B.C. Corporation Ltd. (33) S.T.R. 112 (Del.) | ,
3.3 The appellant submitted that the adjudicating authorify had ignored the

/COM/STP/223/2023

of service tax
f the mandate

ing case laws:

instruction issued by the Board and without verifying the facts and acting against the

spirit and direction of the instruction issued by the Board had issued

order. He had mentioned such facts and taken such grounds which was never a part of |

the show cause notice. Appellant submitted that there is an established

the facts ad allegations which have not been mentioned in the show cause

the impugned

principle that

Py
*

notice should |

not be a part of the order. They relied upon the following case laws:

a) Huhtamaki PPl Ltd-2021 (50) GSTL.309 (Tri-Ahmd)

b) Ramadas-2021 (44) GSTL.258 (Mad) :

) Mackintosh Burn Ltd-2020 (35) GSTL.409 (Tri-Kol)

d) Swpne Nagari Holiday Resort-2019 (21) GSTL.559 (Tri-Mum)

3.4  The appellant submitted that the show cause notice and consequential order was |

issued on the basis of information and details filed by the appellant with Income Tax *

department and there was no suppression at all and as such the show cause notice was |
o |
time barred. They relied upon the following case laws: ' ]

a) Oriental Insurance Co Ltd-2021-TIOL-307-CESTAT-DEL ;
b) Backstone Polymers-2014 (301) ELT.657- (Tri-Del) 5
c) Kirloskar Oil Engines Ltd-2004 (178) ELT.998 (Tri-Mumbai) , | ; ! -’
d) Hindalco Industries Ltd-2003 (161) ELT.346 (Tri-Del)

3.5  The appellant further contended that in the case of interpretation of law, no

penalty is imposable considering several judgments of the Tribunal and

High Courts.

They contended that the matter of penalty is governed by the principles as laid down by

o ksl s

the Hon’ble Supreme Court in the case of Hindustan Steel Ltd-1978 ELT (J 159) wherein
it is held that penalty should not be imposed merely because it was lawfujl to do so. %
4.1  ShriR. C. Prasad, consultant appeared for personal hearing held on 23.03.2023
and submitted that as explained in the additional submissions handed ov%:r at the time |
of personal hearing, the appellant provided Works Contract services to SE$Z which is an !

exempted service. Therefore, he requested to set aside the OIO. f : I ‘
4.2 In the further submission, appellant contended that he is engage& in providing |

services of Works contract within SEZ of M/s Reliance India Limited. %\/I /s Reliance |
Industries Limited was’a Unit of Reliance Jamnagar SEZ and it had awa;kded a works | |
contract to the appellant. 5

4.3 As regards service of the Order-in-original, it is submitted that ti'xe impugned
order was handed over to the appellant only on 15.12.2022, when he Was called to
collect a letter for payment of Government dues. It may be seen that the both the letter

covery and the copy of the impugned order are office copies (O/c), which proves |

@/ : Pagedof8 | | |




Appeal No: GAPL/COM/STP/223/2023

that the original copy;of the order was not served to the appellant. Further, in the office

copy, generally the dispatch number is written, whereas there is no such dispatch

number in the pffice copy and signatures of all the other officers, to whom the copy has
been marked are there. : '

#.4 Appellant furtner stated that as per Section 37C of the Central Excise Att,1994
i " made applicable to Service Tax vide Section 84 of the Finance Act,1994- Section 37 C
i ‘ \ylii.ch is reproduced hereunder.

i, ‘ iSection 37C.Service of decisions, orders, summons, etc. -

E (1) Any decision or orf'der passed or any summons or notices issued under this Act or

i 4 J 1 the rules made therelilnder shall be served, -

i(a) by tendermg:r the d601s10n order, summons or notice, or sending it by registered post

with acknowleclgment due or by speed post with proof of delivery or by courier approved
by the Central Board of Excise and Customs constituted under the Central Boards of
Revenue Act, 1963 (54 of 1963)] to the person for whom it is intended or his authorised

e SR

il 1l | lagent, if any;
H , 4 (b) if the decision, order, summons or notice cannot be served in the manner provided

in clause (a), by affixing a copy thereof to some conspicuous part of the factory or

warehouse or agther place of business or usual place of residence of the person for whom
; such decision order, summons or notice, as the case maybe, is intended;

LEE i(c) if the decisron order, summons or notice cannot be served in the manner provided
l {4 : 1n clauses (a) and (b), by affixing a copy thereof on the notice board of the officer or
| .authorlty who/or Wthh passed such decision or order or issued such summons or
‘ inotice.
ot i (2) Every decision or order passed or any summons or notice issued under this Act or
' lthe rules made thereunder, shall be deemed to have been served on the date on which
‘the decision, order, summons Or notice is tendered or delivered by post [or courier

referred to in sub-section (1)] or a copy thereof is affixed in the manner provided in sub-

IR
: ‘b .+ 1 fsection (1). ]

1 : i4 5  Appellant submltted that Section 37 C as cited above mandates that if the order
(was sent through registered post or Speed Post there should be a proof of delivery and
the appellant had approached the officials concerned for providing proof of delivery, but
sthey failed to provide or show. It is submitted that proof of dispatch, if any, cannot take
xplace of the proof of delivery and both are totally different and not interchangeable.

; Further in Sequon 37 (C) (2), it is specifically mentioned that the order shall be deemed
to have been served on the date on which the decision, order, summons or notice is
ten"del ed or dehvered by post, for which there is no proof or evidence. It appears that
{ either the respondent department failed to serve it to the appellant or the postal
% department delivered the document to some other person but not the appellant. It is
1 submitted that any order is to be served to whom it is intended or his authorized agent,

1 .
“if any. If the clepartment fail to serve in that manner, then the other options may be

exercised, if it cannot be served to the intended person; that now, it is on record that

has not been served to the appellant, the intended person, in the present

it cannot be termed as a proper delivery in terms of Section 37 of Central

@/ Page 5 of 8
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Fxcise Act,1994 ibid. It is also submitted that as per Section 37 C of Cenjtral Excise Act

5 made applicable to Service Tax if for any reasons any decision or order cannot be

served to the person through registered post then the next option is to affix a copy of

the order to some conspicuous part of place of business of the intended person. It Iﬁ-ay

be seen that this was not done. In view of the above facts, it is subrqitted that the :

impugned order was received by the appellant only on 15.12.2022 by han:id delivery.

o

if the order was sent through registered post or Speed Post there shoulo;l be a proof of |

delivery and the appellant had approached the officials concerned for proividing proof of
delivery, but they failed to provide or show. It is submitted that proof of dispatch, if any,
cannot take place of the proof of delivery and both are totally différent and ‘not

interchangeable. Further in Section 37 (C) (2), it is specifically mentioned /that the order

shall be deemed to have been served on the date on which the decision, order, summons
or notice is tendered or delivered by post, for which there is no proof or evidence. It
appears that either the respondent department failed to serve it to the ap pellant or the
postal department delivered the document to some other person but not the appellant.

It is submitted that any order is to be served to whom it is intended or his authorized

.6 The appellant further submitted that Section 37 C as cited above 1§nandates that

¥

f

vinermavirmimianspamemestliiavasen

s A p—

agent, if any. If the department fail to serve in that manner then the other options may |

be exercised, if it cannot be served to the intended person; that now, it is on record that
the said order has not been served to the appellant, the intended person, in the present
case and such it cannot be termed as a proper delivery in terms of Section 37 of Central
Excise Act,1994 ibid. It is also submitted that as per Section 37 C of Central Excise Act
5> made applicable to Service Tax if for any reasons any decision or order cannot be
served to the person throﬁgh registered post then the next option is to affix a copy of

the order to some conspicuous part of place of business of the intended person. It may

be seen that this was not done. In view of the above facts, it is submitted that the

impugned order was received by the appellant only on 15.12.2022 by harnd delivery.

4.7  Appellant relies upon the judgment of Hon’ble Supreme Court in the case of Shri
Suni Kumar Sambhudayal Gupta (Dr.) v/s. state of Maharashtra, reported as (2010) 13
SCC 657, in which it has been held that: {

“54. In (1989) 2CC 602, Gujarat Electricity Board v. Atmaram Sungomal;;Poshani, this

Court examined the issue regarding the presumption of service of letter sent hy

registered post under section 27 of the General Clause Act, 1897 and held as under :
(SCC pp. 611-12, Para 8 ) ”8. There is presumption of service of a letter sent under

registered cover.... No doubt the presumption is rebuttable and it is open to the party

concerned to place evidence before the court to rebut the presumption by the showing

that the address mentioned on the cover was incorrect or that the postal authorities
never tendered the registered letter to him.... The burden to rebut the pre§umpt10n lies

on the party, challenging the factum of service.” (emphasis added) A s1m11ar view has

been reiterated by this court in (1996) 7CC 275, CIT v. V.K Gujarat and (1997) 2 CC

637, Shimla Development Authority v. Santosh Sharma.
4.8 - Appellant submits that service by post is covered by Section 27 of General
g wtauses Act,1897: Section 27 of The General Clauses Act, 1897 27. Meamng of service
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- {by post- —Where any I[Central Act] or Regulation made after the commencement of this

Act authorizeslor requires anv document to be served by post, whether the expression

Teserve” or either of the expressions “give” or “send” or any other expression is used, then,
lunless a diffefent injtention appears, the service shall be deemed to be effected by
properly addressing, gprepaying and posting by registered post, a letter containing the
g i document, and, unleés the contrary is proved, to have been effected at the time at which
: ‘ " . Ithe letter would be délivered in the ordinary course of post.

. 14.9 It may be see:‘n that the evidence for delivery of the impugned order has been :
céuntered by Hhe appjellant and as such contrary is proved that no delivery was made.
|Appellant relies upon following orders in support of its contentions:

a) SHREE BALAJI MARKETING Versus COMMISSIONER OF C. EX.,

!RAIPUR2019 (21) G\.Si.T.L. 501 (Tri. - Del.)

ib) COMMISSIONER OF CUS,, C. EX. & S.T., NASHIK-II Versus GADE‘TRANSPORT-
i 2018 (18) G.S.T.L. 584 (Bom.) ‘

1 i 2 1) REGEN‘&‘ OVERSEAS PVT. LTD. Versus UNION OF INDIA-2017 (6) G.S.T.L. 15

gl (Guj)

by -

iieR SRl In view of the above, appellant pray that appeal filed by him may be allowed.

9: I have carefully gone through the facts of the case, the impugned order, the
appeal memorandum and written as well as oral submissions made by the Appellants
land further submission submitted at the time of personal hearing. The issue to be

.| decided in this case is whether the impugned order, in the facts and circumstances of

At " lthe case, confirming the demand against the appellant and imposing penalty is legal
aiTtl proper or btherwise.

16. It is observed that the show cause notice in the present case was issued on the

el T e 'basis investiga,)tion / inquiry. The adjudicating authority on the basis of the earlier show
. cause notice and considering the best judgment in view of Section 72 of finance Act,
11994 confirmed the demand in respect of the works contract services.

’ | 7.1, Before going to the fneri"gs of the case, let me examine whether the appeal is filed

st e

| within time or| otherwise as the date of issue of order was 19.03.2021 and the date of
i ¥ Pt gﬁhng appeal is 02.01.2023. The appellant submitted that they came to know about

?issuing of notice and order only when they received letter dated 15.12.2022 for recovery

i

| of amount arising out of the impugned order. In this connection, I find that the copy of

% il f?;appeal filed was forwarded to the adjudicating authority vide this office letter dated

= 124.03.2023 fog offering comments and specifically asking for date of service of the order.
-;%However,’as 40 comments or any objection regarding the date of filing of appeal was
\S

, received instef%\d they simply forwarded the copy of the dispatch of the impugned order
808 TR ?b‘yﬁspeed post It is observed that nothing on the record which shows that the copy of the

‘, | said Order-in+Original has been served to the appellant which was dispatched on
‘ }‘ : ; 22.03.2021 oxji‘ 154220221 find that Section 37(C)(2) of the Central Excise Act, 1944
%i Bl . applicable to Fé‘inanc¢ Act, 1944 which states that Every decision or order passed or any
i , summons or. riotice issued under this Act or the rules made thereunder, shall be deemed
! : e been i§erved on the date on which the decision, order, summons or notice is

or delivered by post. In the present case, the date of dispatch is 19.03.2021

o :
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which is not the date of delivery of the impugned order. I further find that case laws

cited by the appellant are squarely applicable in the present appeal. The crux of the case

laws is that if evidence for delivery of the impugned order has been countered by thre .

appellant and as such contrary is proved that no delivery was made.

i)
15.12.2022 not the date of dispatch of said order i.e. 19.03.2021 and

Therefore, I consider the date of serving of impugned order in the p

present appeal dated 02.01.2023 is filed within stipulated time under Seg
Finance Act, 1994.

8 The appellant, in the present appeal, contended that they provided the Works

Contract Services to the M/s. Reliance Industries Ltd. situated in the SEZ
India Ltd., Jamnagar which is exempted in terms of Notification No. 12/ 2
01.07.2013, as amended. I further find that During the period of F.Y. 2014
was engaged in providing services of Works Contract Services, Erection, C
and Installation and construétion services other than residential servic

further submits that as per Notification No. 12/2013-ST dated 01.07.2013

hold that the
tion 85 of the

M/s. Relance
013-ST dated
-15, Appellant
pmmissioning
es. Appellant

3, the services

on which service tax is leviable under section 66B of the said Act, received by a unit

located in a Special Economic Zone (hereinafter referred to as SEZ Unit)

of SEZ ( hereinafter referred to as the Developer) and used for the authorﬁsed operation

from the whole of the service tax, education cess, and secondary and hig,her education

cess leviable thereon.

Thus, the services provided by contractor providing works contract servi]’ces to SEZ in

terms of Notification No. 12/2013-ST dated 01.07.2013 which are exe_gmpt services.

Therefore, the impugned order confirming the demand is not sustainable on merits.

7. In view of the above, I set aside the impugned order and allow the :
Z: HATSTRTAT SaRT Eof HT 715 AT HT FAUerT 3Weg ol ¥ &Far o1
8. The appeal filed by the Appellant is disposed off as above.

FaTfYa / Attested

i

appeal.

T g |

resent case is |

g

!

or Develoﬁtr

& (Rra yam f¥g)
: (Shiv Pratap Singh) "o,
Mg (srdta)
Commissioner (Appeals)
By R.P.A.D. ' .
| qard To |
Oy fFvu eeawg. . M/s Kiran Construction,

573, EIER g IS, WS} W1 &1 =T,

Khakhijalia, Taluka-Upl
ATeT- AT, ITBIE-360 490 e S e

Rajkot-360490

573, Darbar Gadh Road, Naka of Medi

yfafaf -

1) I S, 9¥q Ud a1 R U4 b1 IdIS Yoo, ToRTd &5, ABHEETE |

2) U 1Y, 9% Ud 4al B3 Ud <1 IdTE Yoo, AGHIE e, JSBIT |
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