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Date of Order: 24.04.2023 Date of is:?e‘: 03.05.2023
At Rra yarg Rig, smgad (srdie), Isibre gR1 Al / o

Passed by Shri Shiv Pratap Singh, Commissioner (Appea{s), Rajkot.

3UR 3Tl HYer 3kl IUgdal/ JgrIdh Mgad, aﬁﬂum‘{[@/aqlm/&lﬁ TdgdIaR,
ASIDIC [ SFHATR / e | GRT SIRIARIT SR gt 2o & Jfor: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

aﬁaﬂ&m 1 1 U4 Udl /Name & Address of the Appellanf & Respondent :-

M/s. Bharatbhai Parsotambhai Raiyani (Prop. Raiyaraj Construction),,
"Raiyaraj", Khodiyar Plot, Thordi Naka Road, Nr. High School, Lodhika.
Gujarat !
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:- :
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The special bench of Cﬁstoms, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. P"L'llr.am, New
Delhi in all matters relating to classificationl and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal ACESTAT) at, 2m Floor, Bhhaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
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The ap{)eal to the Appellate Tribunal shail be filed in quadruplicate in forin EA-3 / as prescribed under Rule 6 of

Central Excise (Ad:ad:)eal) Rules, 2001 and shall be accompanied against one which at least should be accompanied

by a fee of Rs. 1,.000/- Rs.5000/-, Rs.10,000 /- where amount of duty demand /interest/penalty/refund is upto 5

Lac.; 5 Lac to 50 Lac and above 50 Lac respectlve'l_lyl in the form of crossed bank draft in favour of Asst. Registrar

of branch of any nominated public sector bank of the place where the bench of any nominated public sectof bank

gf ther pla(f:c.;Q wh;.(l;eo };he bench of the Tribunal is situated. Application made for grant of stay shall be accompanied
y a [ee of Rs. 500/~
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filecl
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall It
accompanied by a copy of the order a%pealed against (one of which shall be certified copy) and
accomﬁ)amed by a fees of Rs. 1000/- where the amount of service tax & interest demanded & poui:

s. 5 Lakhs orless, Rs.5000/- where the amount of service tax & interest demanded & penalty icvic. e
than five lakhs but not exceeding Rs. Fxétly Lakhs, Rs.10,000/- where the amount of service tax & toicr: -
demanded & penalty levied is more than fifty Lakhs rlépees, in the form of crossed bank draft in favour ol i
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tiibunial 1+
situated. / Application made for grant of stay shall be accompanied by a fe¢ of Rs.500/-.
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of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy)

and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy

Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be liléd before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also |

made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, 01
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Bxcise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D,
i1) amount of erroneous Cenvat Credit taken, y
ii1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeais’
P P ]1 Ply P

pending before any appellate authority prior to the commencement of t
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Revision gpplication to Government of India: < : St
ESiE &?Tpll:fﬂ&ﬂlfm ! Fafiad Ame ﬁ,ﬁ?ﬁﬁ TG Yoo SMUFEH, 1994 Bl 4RI 35EE $ FYHIIIH P 3fasi
A, YR TEHR, NGO SAE 1, e e, Jrord fawr, el wivr, siiem dig wew, e A, 73 feedl-1 10001,
&I o1 T | 2 :
A revision ap l?gau/on lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministiy
of Finance, Department of Revenue, 4th Floof, Jeevan Deep Building, Parliament Street, New Delhi-11000T,
ufl_lgertSec%(ngS_gEdE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1)
of Section- ibid:
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1¢ Finance (No.2) Act, 2014.

HREA Al o Hid &

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factos’

or from one warehouSe to another during the course of processing of the goods mn a warehouse or in storage *

whether in a factory or in a warehouse

w17 & SEE el g A & o Frafa 3 38 A & FfTmior & oo ) Aret X 1l T e S ek F e (fesiey &
IR T, S HIRA & aig [ 0y 1 & ) Fafd et T g1/

In case of rebate of dury of éxcise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are expoited to any country or territory ouiside India.

e FaE Yo BT I (6T AT HR 3 16, JUTd 1 42T $1 Hrel Fafe oo mar g1

; . ; ! /
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

R I & JAE Yed B T & e S Suet Hdie 39 S Tl 3w fafid graurET & ded H 1 E S 0
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the Rules made there under such order is ;iassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above aplplication shéll be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the QIO and Order-In-Ap eaf It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescnbegunder Section 35-EE

of CEA, 1944, under Major Head of Account.
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The revision ag%lication shal] be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
1~ or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

2 |/ In case if the order covers variousnumbers of order- in Original, fee for each O.1.0. shouid be paid in tit¢
aforesaid manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application
}j» the lCentral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of IRs. 100/-
o each.
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4 . /
Oue copy of application or O.1.0. as the case msayilbe, and the order of the adjudicatinglauthority shall bear a . -
& 1,

court feé stamp of Rs.6.50 as prescribed under edule-I in terms of the Court Fee Act, 1975, as amended.
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or the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmen{)al website www.C ecigovi%n 2 i & L g i e
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as .
Eed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accomganied by a copy of order .
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485 Appeal No: GAPPL/COM/STP/1306/2023.

:: 3rdfer 312er / ORDER-IN-APPEAL ::

M/s. Bharatbhai vParsotambhai Raiyani, Prop.: of M/s. Raiyaraj
Construction, Lodhika (hereinafter referred to as “Appellant”) has filed ‘the
present Appeal against Order-in-Original No. 116/DC/RD/2022-23 dafed
11.08.2022 (hereinafter referred to as ‘impugned order’) passed by the Assistant
Commissioner, Central GST Division-ll, Rajkot (hereinafter referred to as

‘adjudicating authority’).

- 35 The facts of the case, in brief, are that the Income Tax Department
shared the third-party information/ data based on Income Tax Returns/ 26AS for
e _ the Finapcial Year 2015-16 of the Appellant. Letters dated 01.01.2021 and
i subsequent reminders were issued by the Deputy Commissioner, CGST and
Central Excise Division-ll, Rajkot requesting the Appellant to provide
information/documents viz. copies of I.T. Returns, Form 26AS, Balance Sheet
(including P&L Account), VAT/ Sales Tax Returns, ’Annual Bank Statement,
Contracts/ Agreements entered with the persons to whom services provided etc.
for the Financial Year 2015-16. However, no reply was received from the

Appellant.

Ce 3. In absence of data/information, a Show Cause Notice dated 11.08.2022
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
14,29,804/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred

_ ; to as ‘the Act’) alongwith interest under Section 75 of the Act. It was élso

proposed to impose penalties under Section 78, 77(1)(a)2” 77(2) and 77(1)(c) of

the Act upon the Appellant. ’

_ i 4. The adjudicating authorify vide the impugned order confirmed Service
3 ﬁ Tax demand of Rs. 2,23,813/-under Section 73(1) along with interest under
b Section 75 of the Act, imposed penalty of Rs. 2,23,813/- under Section 78 of the
Act and imposed a penalty of Rs. 10,000/- each under Section 77(1)(c) and 77(2)
of the Act.

5.  Being aggrieved, the Appellant has preferred the present appeal on

various grounds as stated below:

(1) The received income as shown in the Show Cause Notice is from M/s.
Kunal Structure (India) Pvt. Ltd. (For short KSIPL) who were awarded works
contract for excavation of foundation work at “Rajiv Awaas Yojana” project at

Dudhrej, Surendranagar. In Support, the Appellant has submitted the sample

copy of work order and sample copy of payment certificate from M/s. KSIPL as
well invoice issued to M/s. KSIPL The appellant has submitted that he has
provided services as Sub-contractor to the main contractor i.e. M/s. KSIPL only

and that can be verified from 26 AS statement during the relevant period.

ﬁo// ; Page 3 of 8




(i)  The Appellant has further stated that construction activities related to-

“Rajiv Awaas Yojana” is exempted as per Sr. No. 13(b) of Mega Exemption
Notification No. 25/2012-ST dated 20.06.2012, as amended. The relevant portion

of the Notification is reproduced hereunder.

“13. Services provided by way of construction, erection, commissioning,
installation, completion, fitting out, repair, maintenance, renovation, or

alteration of -

(b) a civil structure or any other original works pertaining to a scheme under

Jawaharlal Nehru National Uraban Renewal Mission or Rajiv Awaas Yojana”

(iii) The Appellant has further stated that as per Sr. No. 29(h) of Mega
Notification No. 25/2012-ST dated 20.06.2012, as amended, when main

contractor is exempted from Service Tax, than Sub-contractor is also exempted

from payment of Service Tax. The relevant portion of the Notification is.

reproduced hereunder.

“29. Services by the following persons in respective capacities-

(h) sub-contractor providing services by way of works contract to another

contractor providing works contract service which are exempt.

The appellant submitted that by conjoint reading of above said both the

5r. No. of said Notification, work related to “Rajiv Awaas Yojana” is exempted

form Service Tax and thereby not liable for payment of Service Tax, Interest and

Penalty.

(iv) Penalty imposed under Section 78 is not correct. He relied on the case of
M/s. Multi Trake Net Work vs. CST Delhi, CESTAT New Delhi. Further, failure to

obtain registration and payment of Service Tax can not be equated with an

intent to evade the payment of Service Tax. He relied on the case of M/s. -

Commr. Of C. Ex., Tirunlveli vs. Global Software Solutions Pvt. Ltd-2011 924)
S.T.R. 707 (Tri.-Chennai).

6. The matter was posted for hearing on 10.03.2023. Shri Rushi Upadhyay,
Chartered Accountant appeared for personal hearing and submitted that the

Appellant as Sub-Contractor provided construction services under Rajiv Awaas

Yojana. Copy of Work Orders, R.A. Bill, Profit & Loss Account, Form No. 26 AS -

etc. are enclosed. The Appellant is exempted from Service Tax as the Services

provided by the main Contractor were exempt. He requested to allow 15 to ¥

20dyas time to make additional submissions/ documents. The main contractor
M/s. KSIPL has been closed since last three years and requested to set aside the
Order-in-Original.

6.1 The consultant submitted written submission dated 21.04.2023 which is
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Appeal No: GAPPL/COM/STP/4306/2023

akin to grounds of appeal submitted by the Appellant.

7 | have carefully gone through the case records, impugned order and

appeal memorandum filed by the Appellant. | find that the issue to be decided

in the case on hand is whether the activity carried out by the appellant is liable

to Service Tax or otherwise.

8. | find that Show Cause Notice had been issued without verifying any data

~ or nature of services provided by the Appellant as the same had been issued only

on the basis of data received from the Income Tax department and the
Adjudicating Authority has confjrmed the demand of Service Tax vide impugned
order. The Appellaht is a proprietorship firm. The Appellant produced copies of
work order issued by M/s. KSIPL, Dudhrej, Surendranagar for excavation of

foundation work of building constructed under project “Rajiv Awaas Yojana”.

9. It is the contention of the'Appellant that the works contract carried out
by him relating to excavation of foundation work of the building constructed
under the project “Rajiv Awaas Yojan” at Dudhrej, Surendranagar is fa(ling
under Sr. No. 13(b) of the Notification No. 25/201:2-Sgwice Tax dated
20.06.2012. Further, he has provided the Works Contract Services in the capacity

of Sub-Contractor to main Contractor.

10. On plain reading of the above provisions, it is evident that the works

contract carriéd oﬁt by the Appellant for M/s. KSIPL is well within the ambit of
Sr. No. 13(b) of the Notification No. 25/2012-Service Tax dated 20.06.2012 and |
also find from the documents submitted by the appellant which transpires that
he has provided the Works Contract Services in the capacity of sub-contractor to
main coﬁtractor M/s. KSIPL under Rajiv Awaas Yojna” Thus, services provided by

the Appellant is exempted from Service Tax and | order accordingly.

11.  In view of the above, | set aside the impugned order and allow the appeal

filed by the Appellant.

12. ﬂmmﬁﬁﬁmmwmmﬁmW%l

12.-  The appeal filed by Appellant is disposed off as above.
gariaa / Atissted e

g2
(fra wara &%)/ (Shiv Pratap Singh),

ATIFT (3rdYer)/Commissioner (Appeals)
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By R.P.A.D.

< U7
Appeal No: GAPPL/COM/STP/1306/2023 ,

To,

M/s. Bharatbhai Parshottambhai Raiyani
Prop. of M/s. Raiyaraj Construction
“Raiyaraj”Khodiyar Plot,

Thordi Naka Road, Near High School,
Lodhika
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