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Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, | Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

Uy % e qfauftrare) &1 77 Td Ul /Name & Address of the Appellant & Respondent -+

M/s. J.B.Enterprise, Prop. Jaynath Baliram Yadav, M.P. Shah Udhyognagar,
Near Power House, Saru Sgction Road, Bedeshwar, Jamnagar-361002.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section &9
of the Finance Act, 1994 an appeal lies to:- ‘ 5
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Y The special bench of Customs. Excise & Service Tax Appellate Tribunal of West Block No. 2, R thi: dade s B
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal sCESTA’I‘) at, 27 Floor, Bhatumali
Rhawa, Asarwa Abmedabad-3800106in case of appeals other than as mentioued in para- 1(a) above
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The appeal to the Appellate Tribural shall be filed in quadruplicate in form EA-3 / as prescribed undev Rule 6 of
Central Excise (A{;}J)eal) Rules, 2001 and shall be accompatied agamst one which at least should be accompanicd
: by alee of Rs. 1,000/- Rs.50007-. Rs.10,000/- where amount o duty demand /interest/penalty/refund is 1upto o
it & : Lac.+.5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank dratt in favour of Asst. Registrar
Tpiin of branch of any nominated public sector bank of the place where the bench of any nominated public sector banlk

FoiYag ol the place where the bench of the Tribunal is situated. Application made for grait of stay shall be accoimpanicd

by, fec of Rs.'500/-.
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The ¢ cal der sub section (1) of Section 86 of the Finance Act, 1994 to the Appellate Tribunal Shedl be filed
1111‘;13581("‘L11)1Li1(1‘:t? i%uForﬁrcl S.I’I[Z(S) as prescribed under Rule 9(1) of the Service "[%x Rules, 1994, and Shall e
accompanied by a copy of the order appealed against {(one of which shall be certified C?Q and sl;oujd be
accompanied by a fees of Rs. 1000/ - where the amount of service tax & interest demande penaltyilevied of
Rs. 5 Lalkhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty:leviedis more
than five lakhs but not exceeding (Rs. Fift Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is more than fifty Lakhs rupees, i the form of crossed bank draft in favour ol the
Assistant Registrar of the bench of nominated Public Sector Bani of the place where the bench of Tribunalk is
situated; / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.




(<€)

(i)

(iv)

(v)

(1)

(1)

R

A L

ferer IRIFE, 190437 <R 86 T FI-4TAT (2) T (24) & RiTa ol i 74 ol Faet Ruvaeh, 1594, & Fm o(2) v

5(2) & dga Pieifva oo <7 -7 H @1 o §57l Ud U W SR, S G Y Sl g (dilen, v
e GIRT IR HR b1 ufrdl Wem 33 (99 9 e afd grrE Sl sty SR Sirged gi SR AL MU i,

G2 FTG ed) WAy, B ey iR el 3i8es qof e o7 FE G ar s 9 afd o w4 daa e el
‘o

/ = <3 5 5 T P . = i RIAE g 5 e S
‘The appeal under sub secuon (2} and (24) of the sectien 86 the Finance Act 1994, shall be bled 1 For 810 s

m escnibed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shail be accouipanied by a copy ol trdar -
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wid copy of the order passed by the Commussioner authorizing the Assistant Comnissinner of epuiy
Conunissioner of Central Excise/ Service Tax to file the appeal belore the Appeliate Tribunal.
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FFor an appeal to be filed before the CESTAT, under Section 33F of the Central Excise Act, 1944 which is also

made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal agamist this ovder shall b -

before the Tribunal on payment of 10% of the duty demanded where duty or duty and penaliv wie n disgraic, o
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mcler Secun 35EE of the CEA 1944 in respect of the foilowing case, gaverned by first proviso (o sub-scction (1)

P section-25B ibid: :
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Credit of any duty allowed to be utilized towards payment of excise duty on final producis under the Provisions

of this Act or the Rules made there under such order is passed by the Conunissioner {Appeals) on or witer, the
date appointed under Sec. 109 of the Finance (MNo.2) Act, '1998. ;
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The above aplplic.ation shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Ceniral Excis
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed agaunst i«
communicated and shall be accompanied l:()jy two copies each of the OIO and Order-In-Appeal. 1( should also b
accempanied by a copy of TR-6 Challan evidencing paymert of prescribed fee as prescnbﬂ? under Section 35- 14
of CEA, 1944, under Major Head of Account. 5
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Appeal No: GAPL/COM/$TP/223/2023

e 3l 3R /ORDER-IN-APPEAL
M/s J. B. Enterprise (Prop. Jaynath Balram Yadav) M. P. shah

Udyognagar, Near Power House, Saru Section Road, Bedeshwar, Jamnagar

‘(hereinafter  referred to as ‘appellant) has = filed appeal = No.

GAPL/COM/STP/1278/2023 against Order-in-Original No.AC/JAM-
1/ST/186/2022-23 dated 27.01.2023 (hereinafter referred to as ‘impugned

order’) passed by the Assistant Commissioner, Central GST, Diviéion—l,

Jamnagar (hereinafter referred to as ‘adjudicating authority’).

2. Facts of the case, in brief, are that as per data received from the Income

Tax department, the appellant appeared to have received various amounts as

‘ jconsideration for providing taxable service during the period 2014-15. It
; appeared that the appellant had obtained Service tax registration but failed to

"pay proper Service Tax. Therefore, a show cause notice dated 24.12.2020 was

issued to the appellant demanding service tax of Rs.24,88,274/- and proposmg

* penalties under Sections 77 and 78 of the Finance Act, 1994. The adjudicating
authority, by the impugned order, confirmed the demand of Rs. 22,25,884/-

along with interest under Section 75 of the Finance Act 1994 and dropped the
demand of Rs 2,62,390/-. He imposed penalty of Rs.22,25,884/- under Section

o 78 of the Flnance Act 1994, He also imposed penalties of Rs.10,000/- under

Sectlon 77(1)( c) and Rs.20,000/- under Section 77(2) of the Finance Act, 1994

3.1 Being aggrieved, the appellant filed the present appeals wherein they, inter

alia, contended that Appellant is a proprietor of two firms namely M/s. J. B.

Enterprise and M/s. Suman Electricals. As the PAN Number of Appellant,

' "proprieto,r is used for both the firms for the purpose of Income Tax and Banking,

the transactions of M/s. Suman Electricals have been taken up in the present

proceedings though the Show Cause Notice has been issued to M/s. J. B.

Enterprise.

3.4 Appellant submits that M /s. Suman Electricals was awarded the work

"- contract by M/s. U. B. Engineering, Jamnagar for ‘Structural steel for J3 Project,

‘ Rehance Industries Ltd., Jamnagar. M/s. Reliance Industries Ltd. is having SEZ

in Jamnagar'and for structural steel work in that SEZ, the wok was allotted to

. M/s. Fintech Corporation, Jamnagar and M/s. Fintech Corporation had

awarded the work to Sub-contractor M/s. U B Engineering, Jamnagar and it had

given a part of the work to M/s. Suman Electricals, Jamnagar.

‘3.3 Appellant submits that the services provided to the SEZ are exempted5 in
“‘terms of Notification No. 12/2013-ST dated 01.07.2013, as amended, and the

appellanf is providing services as Sub-Contractor in the SEZ, such services are

ted from payment of Service Tax.

uring the period of F.Y. 2014- 15, Appellant was engaged in prov1d1ng
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services of Works Contract Services, Erection, Commissioning and Installation
and construction servicés other than residential services. Appellant further

submits that as per Entry No. 29(h) of Notification No. 25/2012-ST dated ;

20.06.2012, the services provided by sub-contractor to another contractor
providing works contract services which are exempt services. The relevant
portion of the Notification is reproduced hereunder.

“29. Services by the following persons in respective capacities

al. .
(b}

(e} o

{df:i;
el
i e
9) -

(h) sub-contractor providing services by way of works contract to another
contractor providing works contract services which are exempt;”

3.5 The appellant further contended that the value arrived for demand of

service tax by resorting to Section 72 of the Finance Act, 1994 is in gross violation .

of the mandate and procedures mentioned in Section 72 itself. They. relied upon

the following case laws:

a) Creative Travel Put. Ltd.-2016 (46) S.T.R. 33 (Del.)

b) Carlsberg India Put. Ltd. -2016 (43) S.T.R. 55 (Tri.-Del.)
c) Coco Cola (I) Pvt. Ltd.-2015 (40) S.T.R. 547 (Tri.-Del.)

d) N.B.C. Corporation Ltd. (33) S.T.R. 112 (Del.)

3.6 The appellant submitted that the adjudicating authority had ignored the |

instruction issued by the Board and without verifying the facts and acting

against the spirit and direction of the instruction issued by the Board had issued -

the impugned order. He had mentioned such facts and taken such grounds
which was never a part of the show cause notice. Appellant submitted that there

is an established principle that the facts ad allegations which héve not been

mentioned in the show cause notice should not be a part of the order. They relied

upon the following case laws:

a)  Huhtamaki PPl Ltd-2021 (50) GSTL.309 (Tri-Ahmd)

b)  Ramadas-2021 (44) GSTL.258 (Mad)
¢)  Mackintosh Burn Ltd-2020 (35) GSTL.409 (Tri-Kol)
d)  Swpne Nagari Holiday Resort-2019 (21 ) GSTL.559 (Tri-Mum)

3.7 The appellant submitted that the show cause notice and consequential

order was issued on the basis of information and details filed by the appellant .

with Income Tax department and there was no suppression at all and as such

the show cause notice was time barred. They relied upon the following case laws:

a) Oriental Insurance Co Ltd-2021-TIOL-307-CESTAT-DEL
b) Backstone Polymers-2014 (301) ELT.657 (Tri-Del)

/w--»'y_" ’:H-y Kirloskar Oil Engines Ltd-2004 (1 78) ELT.998 (Tri-Mumbai)

#Hindalco Industries Ltd-2003 (161) ELT.346 (Tri-Del)
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Appeal No: GAPL/COM/STP/223/2023

e, L}

© 3.8 The appellant further contended that in the case of interpretation of Iaw,
‘no penalty is imposable considering several judgments of the Tribunal and High
_ Courts. They contended that the matter of penalty is governed by the principles
as laid down by the Hon’ble Supreme Court in the case of Hindustan Steel Ltd-
1978 ELT (J159) wherein it is held that penalty should not be imposed merely

because it was lawful to do so.

: 3.9 Shri R. C. Prasad, consultant appeared for personal hearing held on
03.04.2023 and submitted that the Appellant provided Works Contract
Services to SEZ through main contractor M/s. U. B. Engineering and the
services are exempt from Service Tax. He handed over additional Written
submissions and requested to set aside the Order-in-Original in view of
_.submissions in the appeal: As explained in the additional submissions
: ‘handed over at the time of personal hearing, the appellant reiterated the

PS submissions made in the memorandum of appeal.
- G X

4 1 have.carefully gone through the facts of the case, the impugned order,
" the appeal memorandum and written as well as oral submissions made by the
_Appellants and further submission submitted at the time of personal hearing.
;>Tlhe issue to be decided in this case is whether the impugned order, in the facts
and circumstances of the case, confirming the demand against the appellant and

imposing penalty is legal and proper or otherwise.

5 I find form the documents submitted by the Appellant that they prov1ded
the Works Contract Services to the M/s. Reliance Industries Ltd. having SEZ
in Jamnagar which is exempted in terms of Notification No. 12/2013-ST
AL .dated {)1.0712013, as amended. [ find that M/s. Reliance Industries Ltd. is
’ _. Thaving SEZ in Jamnagar and for structural steel work in that SEZ, the wok was
g allotted to M/s. Fintech Corporation, Jamnagar and M/s. Fintech Corporation
‘Had awarded the work to Sub-contractor M/s. U B Engineering, Jamnagar and
it had given a part of the work to M/s. Suman Electricals, Jamnagar. I further
find that Appellant is a proprietor of two firms namely M/s. J. B. Enterprise and

: M/s. suman Electrlcals As the PAN Number of Appellant, proprietor is used for
both the f1rms for the purpose of Income Tax and Banking, the transactions of
M /s. Suman'Electricals have been taken up in the present proceedings though

" fhe Show Cause Notice which has been issued to M/s. J. B. Enterprise.

6. I further find that During the period of F.Y. 2014-15, Appellant was
. engaged in, providing services of Works Contract Services, Erection,
jComm1ss1on1ng and Installatlon and construction services, other than
cesidential construction services. As per Notification No. 12/2013- ST dated

1013 read with Entry No. 29(h) of Notification N6.°25/2012-8T dated

,20 b§2012 there is exemption from service tax to the services provided by a
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Appeal No: GAPL/COM/STP/223/2023

sub-contractor to another contractor providing works contract services, which

are exempt services. Therefore, the impugned order confirming the demand is ;

not sustainable on merits and I do not consider to delve into the issue of invoking ..

extended period and other technical issues related to issuance of the Show Cause
Notice.

7.  Inview of the above, I set aside the impugned order and allow the appeal.
¢. St GRT &S 1 715 3fUld BT FUeRT Wi adie ¥ fhar Srar @ |

8.  The appeal filed by the Appellant is disposed off as above.

Taarfaa / Attested

'\ e/ i, GO SAVLANI Mm/r?/}
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