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Appeal No: GAPPL/COM/STP/1385/2023
:: 3die GH%QT ™
:: ORDER-IN-APPEAL ::

M/s. Pradipkumar Nandlal Rangparia, At Gunada Sajanpar, Taluka’= Morbi,
District-Rajkot, 363642(hereinafter referred to as “Appellant”) has filed present
Appeal - against Order-in-Original (OIO) No. 367/D/2022-23 dated 31.01.2023
(hereinafter referred to as ‘impugned order’) passed by the Assistant Commissioner,

. ,_,_C»entral GST, Division-Morbi-I, Rajkot (hereinafter referred to as ‘adjudicating
authority’).

&< The facts of the case, in brief, are that Income Tax Department provided data/
_details of various Income Tax payers, who in their Form 26AS for financial year
: 2015-16 declared to have earned income by providing services classified under
various service sectors. The Income Tax Department also provided data of Form
26AS showing details of total amount paid/ credited under Section 194C, 194H, 1941
; & 194] of the Income Tax Act, 1961 in respect of various persons which depicted that
ﬂ such persons had earned income from providing services like contract, commission or
: brokerage, renting of movable/ immovable property, Technical or Professional service
etc. The said data also contained the details of the Appellant who had not obtained.
Service Tax Registration under the Finance Act, 1994 (hereinafter referred to as 'the
Act’). The jurisdictional Assistant Commissioner, vide letter dated 16.07.2020 to the
Appellant called for the information/ documents. No reply/ response was received
" “from the Appellant and the Service Tax was determined on the basis of data/ details
provided by the Income Tax department and culminated into Show Cause Notice
dated 20.04.2021 invoking extended period of 5 years proposing to demand Service
‘Tax of Rs. 3,12,186/-, including all cesses under Section 73(1) of the Finance Act,
1994 (hereinafter referred to as ‘the Act’) with interest under Section 75 of the Act,
: and proposing to impose penalty under Section 77(1)(a), 77(2), 77 (1)(c) and
e ~ Section 78 of the Act. ;

3 The adjudicating authority vide the impugned order confirmed Service Tax
~ demand of Rs. 3,12,186/- under Section 73(1) invoking extended period of 5 years
along with interest under Section 75 of the Act. The adjudicating authority-imposed
penalties of Rs. 10,000/~ under Section 77(1)(a) and Section 77(2) of the Act. The
penalty of Rs. 3,12,186/- was also imposed upon the Appellant under Section 78 of

the Act.

et The:Appellant has preferred the present appeal on 08.08.2022 on various
grounds mainly as stated below:

The adjudicating authority has wrongly confirmed demand of Service Tax of Rs.
3,12,186/- under Section 73(1) of the Act, erred in valuation of taxable Services,
erred in not allowing the benefit of Notification No. 25/2012 dated 20.06.2012,

; erred in demand of interest u/s 75 of the Act, erred in demanding penalty u/s
77(1)(a), 77(2) and 78 of the Act.

5 Personal hearing in the matter was held on 11.04.2023 which was attended
Shrl %Bhaskar Joshi, Advocate, wherein he submitted that the appellant provided

w8 'cdémting service to job workers and also received salary income. However, the
S s :

o
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Appeal No: GAPPL/COM/STP/1385/2023
adjudicating authority issued the Show Cause Notice and impugned order ex-parte . J;

: i
without any verification. After excluding salary income, the taxable amount for t

service tax is below Rs. 10 lakhs. Copy of Income Tax Return, Salary certificate,
Form 26AS, Profit & Loss account, Balance Sheet etc., are enclosed. Therefore, he

requested to set aside the Order-In-Original.

6. Appellant, in his submission, has submitted that he was providing service of
accounting work to his clients, he has earned income of Rs. 9,51,410/- from °
accounting work and Rs. 12,01,600/- from salary, other income earned is from
agricultural, Bank interest & other interest. The total income is Rs. 21,53,010/- in
Financial Year 2015-16.1Appellant has further submitted ledgers of Salary Income

and Accounting Income for the relevant period in support of his claim.

¥ Appellant has submitted that value of salary income amounting to Rs.
12,01,600/- is not taxable under Service Tax and the accounting work income is
below the threshold exemption limit of Rs. 10 lakhs. The income earned in Financial ‘
Year 2014-15 is i) from accounting work - Rs. 4,94,800/- and ii) from salary - Rs. : ‘
2,38,554/- (others is interest income) i.e. below threshold limit and as such : |
threshold limit is available in Financial Year 2015-16. Appellant, in support of his !
claim, has submitted documents viz. copy of Income Tax Return for F.Y. 2014-15 & - Q
2015-16, copy of 26AS for F.Y. 2014-15 & 2015-16, copy of Income ledger for F.Y.
2014-15 & 2015-16, copy of Salary Certificate. Appellant has requested to set aside

the impugned order with consequential relief. i+ b

8. I have carefully examined the show cause notice, impugned order, appeal
memorandum and written submission of the Appellant. The issue to be decided in the

present appeal is whether amount of Rs. 21,53,010/- (F.Y. 2015-16) reflected as

taxable value in impugned order towards income gained from providing taxable

services by the appellant are taxable or otherwise. I find that the Appeflant has filed

appeal requesting to set aside the impugned order, wherein the demand of Service
Tax amounting to Rs. 3,12,186/- with Interest and various penalties under the Act

was confirmed. 0

9. I find that Appellant has submitted copies of relevant documents as discussed
in above paragraphs. Excluding the interest income, there are two sources of income -
i.e. i) Accounting income and ii) Accounting salary income. Detail of bifurcation of

income for Financial Year 2015-16 is as under: : i

Sr. No. | Particulars of income Amount of income (Rs.)

1. Accounting Salary Income 12,01,600/-

2. Accounting Income 9,51,410/-
Total 21,53,010/-

951 As discussed above, amount of Rs. 12,01,600/- is a salary income as per Profit i l i
& Loss account for the relevant period and certificates given by the employer in
favour of the appellant for F.Y. 2015-16, shows that appellant, being working as
accountant in their firm is paid a particular amount as basic salary, I find that

'/{‘fzi."““M»T,,T_s“!\amount of Rs. 12,01,600/- is of salary income and salary does not amounts to

A ) NN
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service as per Section 65(44)(b) of the Finance Act, 1994. Relevant portion of

Section 65(44)(b) of the Finance Act, 1994 is reproduced as under:

Section 65

(44) "service” means any activity carried out by a person for another for consideration,
and includes a declared service, but shall not include—

(a) an activity which constitutes merely,—
(i) a transfer of title in goods or immovable property, by way of sale, gift or in any
other manner; or
(ii) such transfer, delivery or supply of any goods which is deemed to be a sale
within the meaning of clause (29A) of article 366 of the Constitution,; or
(iii) a transaction in money or actionable claim;

Ao (b) a provision of service by an employee to the employer in the course of or in

relation to his employment;

9.1.1 In view thereof, I am of the considered view that the amount of Rs.
12,01,600/- paid by the employer to employee (appellant) is salary for duty done
"and not for providing any service. When there is no service, there cannot be any
question of levying service tax. I, therefore, hold that said entry in Income Tax
Return do not, per se, represent/ constitute any ‘service’ envisaged under Section
65B(44) of the Act and consequently service tax is not attracted on the amount of
Rs. 12,01,600/-.

9.2. Amount of accounting income for F.Y. 2015-16 is Rs. 9,51,410/- as per Profit
& Loss account for the relevant period i.e. below threshold limit of Rs. 10 Lakhs. As
per provisions of Notification No. 33/2012-Service Tax dated 20.06.2012, aggregate

value of taxable services below 10 lakhs rupees is exempted from the whole of the .

: vService Tax during a financial year. Relevant portion of Notification No. 33/2012-ST

dated 20.06.2012 is reproduced below:

NOTIFICATION NO 33/2012-ST, Dated: June 20, 2012

In exercise of the powers conferred by sub-section (1) of section 93 of the Finance Act,
1994 (32 of 1994) (hereinafter referred to as the said Finance Act), and in supersession of
the Government of India in the Ministry of Finance (Department of Revenue) notification
No. 6/2005-Service Tax. dated the 1st March, 2005, published in the Gazette of India,
Extraordinary, Part II, Section I Sub-section (i), vide G.S.R. number 140(E), dated the 1st
March, 2005, except as respects things done or omitted to be done before such
supersession, the Central Government, being satisfied that it is necessary in the public
interest so to do, hereby exempts taxable services of aggregate value not exceeding ten
lakh rupees in any financial year from the whole oz;‘the service tax leviable thereon under
section 66B of the said Finance Act:

Explanation.- For the purposes of this notification, -

(AT AT

(B) "aggregate value" means the sum total of value of taxable services charged in the first

' consecutive invoices issued during a financial year but does not include value charged in
invoices issued towards such services which are exempt from whole of service tax leviable
thereon under section 66B of the said Finance Act under any other notification."

9.2.1 Appellant has also submittéd financial documents of F.Y. 2014-15 wherein the
income excluding interest income is below threshold limit, Therefore, benefit of
threshold limit as per Notification No. 33/2012-ST dated 20.06.2012 is available to
_the taxable amount for the successive Financial Year i.e. 2015-16 (relevant period).
Thus, accounting income cf Rs. 9,51_,410/— is exempted from levy of Service Tax.

s+ Therefore, demand of Service Tax on accounting income is not sustainable.
" %,

f I, therefore, set aside the confirmation of Service Tax demand. Since, the

d,ema'nd is set aside, recovery of interest under Section 75 and imposition of penalty
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under Section 77 and 78 are also required to be set aside and I order accordingly.

11. In view of the above discussion and findings, I set aside the impugned order

and allow the appeal.

12.  otiedwal gRI gs @1 77 e & FueRT SwWiad alie 3 fFar o e |
12. The appeal filed by the Appellant is disposed off as above.

gaTfa/ Attested

\/‘f‘/

L) (fra e ¥e)
TP 7 e (Shiv Pratap Singh)
®.9.94 3 3mged (3rdie)
CGST Appeals, Raj Commissioner (Appeals)
By R.P.A.D.
To, qar |,

M/s. Pradipkumar Nandlal Rangparla e ua&qgmﬂqaammqﬁm
At Gunada Sajanpar, Taluka - Morbi, | Turer FSHWR, ATdHT-ARE, foe - Jedie
District-Rajkot, 363642. ToRId - 363642 |
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