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j :: ORDER-IN-APPEAL ::

M/s. Hareshkumar Mavijibhai Virparia, At-Haripar(Kerala), Tal-Morbi, District
: —Morbl GuJarat 363642 (hereinafter referred to as “Appellant”) has filed present .
Appeal agalnst Order-in-Original (OIO) No. 160/D/2022-23 dated 09.12.2022

(hereinafter | referred to as ‘impugned order’) passed by the Assistant

' 1 Commlssmner Central GST, Division- Morbi-I (hereinafter referred to as

‘adjudicating | authonty )i

2 2: T eThe facts} of the case, in brief, are that the Income Tax Department provided
B . data/ detailsgof various Income Tax payers, who in their Income Tax Returns for

- financial yeair 2015-16 declared to have earned income by providing services

j classified unﬁer various service sectors like contractors, I.T. enabled services,
| Professionals; Software Development, Commission Agent etc. The Income Tax
” | Department also provided data of Form 26AS showing details of total amount
. paid/ credite;d under Section 194C, 194H, 1941 & 194]) of the Income Tax Act,

| 1961 in respect of various persons which depicted that such persons had earned

| income fromiproviding services like contract, commission or brokerage, renting of

. movable/ im%novable property, Technical or Professional service etc. The said data

_ | also containefed the details of the Appellant who had not obtained Service Tax
Registration Onder the Finance Act, 1994 (hereinafter referred to as ‘the Act’). The
jurisdictional Superintendent called for the information/ documents from
appellant No reply/ response was received from the appellant and the Service Tax
was determlned on the basis of data/ detalls provided by the Income Tax
department and culminated into Show Cause Notice dated 30.12.2020 invoking
” extended pefiod of 5 years proposing to demand Service Tax of Rs. 3,18,271/-,
including all cesses under Section 73(1) of the Finance Act, 1994 (hereinafter
referred to as ‘the Act’) with interest under Section 75 of the Act, and proposing to
impose penalty under Section 77(1)(a), 77(2), 77 (1)(c) and Section 78 of the

L Act. :

fe 3, The adjudicating authority vide the impugned order confirmed Service Tax
demand of Rs 3,18,271/- under Section 73(1) invoking extended period of 5
years along with interest under Section 75 of the Act. The adjudicating authority-
", imposed penalties of Rs. 10,000/~ each under Section 77(1)(a) and Section 77(2)
of the Act. The penalty of Rs. 3,18,271/- was also imposed upon the Appellant
Hnder Sectio:n 78 of the Act.

4. The AppEIlant has preferred the present appeal on 13.03.2023 on various

grounds mainly as stated below:

""’w""h_‘

The" ad]udlcat/ng authority has erred in confirming demand of Rs. 3,18,271/-
under’ Section 73(1) of the Act, erred in not allowing the benefit of Notification
L No. 30/2012 .dated 20.06.2012, erred in demand of interest u/s 75 of the Act,
g - ‘erred.in demanding penalty u/s 77(1)(a), 77(2) and 78 of the Act.
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Personal hearing in the matter was held on 11.04.2023 which wa:fs attended by
Shri Bhaskar Joshi, Advocate. He submitted that the appellant é)rovided GTA |
(Goods Transport Agency) service where tax liability was on recipieﬁnt of service."
Sample LR, ledger, Balance Sheet, Profit & Loss Account, Form 26A9;, Income Tax |
Return etc., are enclosed with the appeal. The adjudicating authoritfy has passed |

order without any verification on ex-parte basis. He requested to §et aside the

Order-In-Original.

Appellant, vide submissions in the application dated 13203.2023 for
condonation of delay, has submitted that Order-In-Original dated 09,12.2022 was

received by them on 17.12.2022 and delay in filing of appeal o{:curred since

appellant had applied for allotment of non-assessee code for pa\?/ment of pre |

deposit.

As the Appellant has filed appeal with condonation of delay, I would first like

to examine first whether the delay, if any, is condonable and whethér the appeal :

can be admitted. Date of communication of the decision or order appeal against is

shown as 17.12.2022 and appeal filed by the appellant is received by this office on ;

13.03.2023. As per provision of relevant rules, appeal should have been filed
within stipulated time limit i.e. two months from the date of communfcation i.e. on
16.02.2023. Appeal is filed by the appellant on 13.03.2023, i.e. late by 26 days.
Looking to the ground advanced by the Appellant, I condone the delay,of 26 days.

Appellant has submitted that they are engaged in providing tl‘i1e service of
Transport of goods by Road (GTA). Appellant has claimed that service provided by

them is covered under Reverse Charge Mechanism (RCM) under the Notification .

No. 30/2012 dated 20.06.2012 and hence they are not liable to pay Service Tax

and Service Tax is to be paid by the receiver of service.

I have carefully examined the show cause notice, impugned order, appe;I ;

memorandum and written submission of the Appellant. The issue to be decided in

the present appeal is whether amount reflected in data of Income Tax in respect

of appellant is taxable or otherwise. Adjudicating Authority in the present case,
due to absence of prbper defence reply, submission and supporting documents by
the appellant was left with no way »but to decide the issue on the basis of available
records and thus considering the amount appearing in Income Tax return of the
appellant as taxable and confirmed the demand of Service Tax of Rs. 3,18,271/-

with interest and imposed penalties.

10. Appellant, along with submission, has submitted the copies of balance sheet,

ledger, sample LR and profit & loss account for the relevant period wherein the
amount of transport income is shown as Rs. 21,94,972/- on which Service Tax of

Rs. 3,18,271/- is demanded in Show Cause Notice for providing service of Goods

~=Fransport Service. Appellant has contended that as per Notification No. 30/2012- e

(A e
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Service Tax dated 20.06.2012 appellant (being service provider) are not liable to

pay Service ﬁ'ax, relevant portion of aforementioned Notification is as under:

S/ Description of a service Percentage of | Percentage of service
No. = service tax | tax payable by any
. payable by | person liable for
the person | paying service tax
i providing other than the
i service service provider
e ) (2) (3) (4)
in re:spect of services provided or Nil 100%
agreed to be provided by a goods
: transport agency in respect of
% transp;)ortation of goods by road

14 Therefdre, in view of above, I find that the appellant, being person providing
goods trans;:iort agency in respect of transportation of goods by road, is not liable
“ to pay Servidg:e Tax and in the instant case 100% Service Tax is payable by person
other than s,fervice provider. As such, I hold that demand of service tax is not

.

tenable.

i
{

12,1 theréfore, set aside the confirmation of Service Tax demand. Since, the
demand is éet aside, recovery of interest under Section 75 and imposition of
penalty undér Section 77 and 78 are also required to be set aside and I order

accordingly. ’

1:3: 10 -view% of the above discussion and findings, I set aside the impugned order

and allow the appeal.
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14. The apfaeal filed by Appellant is disposed off as above.
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