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Appeal No: GAPPL/COM/STP/2343/2022

- 3rffer 3Taer / ORDER-IN-APPEAL ::

M};'s. The Post Master Jamnagar HO, Jamnagar (hereinafter referred to as
“Appellajnt”) has filed the present Appeal against Order-in-Original No.
11/JC/VA;A/Sub-Commr/2020-21 dated 19.01.2021 (hereinafter referred to as
‘impugned‘ order’) passed by the Joint Commissioner, Central GST Sub

Commiss}iOnerate, Jamnagar (hereinafter referred to as ‘adjudicating

‘authority’).

i
A Ti?e facts of the case, in brief, are that the Directorate General of GST

|ntellige%1ce, Zonal Unit, Ahmedabad (hereinafter referred to as ‘DGGI’ for sake
of brevity) vide letters dated 20.02.2019, 19.03.2019, 05.04.2019, 25.04.2019
and 21.05.2019 addressed to the Postmaster General Rajkot Region initiated
inquiry relating to Service Taxh‘%vThe Appellant vide letter dated 16.05.2019
submitted the details of the various services rendered by them including month
wise details of consideration received by them, amount of Service Tax collected
and paiq, S.T.-3 returns .filed for the period from April-2014 to March-2017. The
Appellarit nave paid the Service Tax through book adjustment mode for the
period April -2014 to March-2017. They have utilized Cenvat for the period from

,‘ October:2014 to June-2017. Letters dated 28.08. 2019 09.09.2019 & 22.10.2019

were issued to the Appellant seeking various details including month wise copy

of Part-ll (Receipts), cash account which reflects the consideration received

towards taxable as well as non-taxable/ exempt services, detailed description of

- services provided, category wise tax paid, details of Cenvat credit availed,

details éf life insurance premium deducted from the salary of Department of
Post employees (month wise), details of agency service provided to persons
other than government and copy of agreement signed with the various service
rec1pients (in respect of entities other than government agencies). By
subsequent email and letters, the Appellant was requested to give the details of

the unclaSSified receipts shown in Part-1l (Receipts) cash account submitted by

them, sQ that taxability of the services under the head unclassn‘iéd receipts can

be arrived at

3. The Appellant vide email dated 07.01.2020 and letter dated 10.01.2020

,_submitted category wise taxable services from the period April-2014 to June-

2017, mOnth wise copy of unclassified receipts (UCR) schedule and Cash Account
“Part-ll (Receipts)” for the period April-2014 to June-2017. They also submitted
details of premium deducted month wise towards postal life insurance from the
salary of the Department of Posts and amount of the Service Tax collected from
them as ‘well as abbreviations used in “Part-l| (Receipts)" vide their email dated

20.02. 2020 The Appellant vide their letter dated 28.02.2020 submitted details

3 \s\f Cenvat Credit availed. The Appellant mentioned that the Service Tax was paid

| ﬁy Page 3 of 9
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through book adjustment upto June-2017 and the book adjustment/ transfer of. :

the tax was not done by themselves but it was being done by the bffic_e of the
General Manager (Finance), Ahmedabad and the date of such adjusftment is not
known to them. The Appellant submitted that information of agjency service
provided to the BSNL, Gujarat Gas and PGVCL for the period from FY 2014-15 to
FY 2017-18. The Appéllant further stated that the documents related to Cenvat
credit availed are not available with them since they have been subfnitted to the
Office of the General Manager (Finance), Ahmedabad. The Appellarﬁt vide email
dated 26.12.2019 submitted copy of “Part-Il (Receipts)” Cash Book f.or the month
of Septebmer-2016, details of premium deducted month wise towards postal life
insurance from the salary of the Department of Posts. They also submitted
details of UCR (Unclassified Receipts) for the period from October-2014 to June-
2017.

-~

4. After 01.07.2012, services provided by Government or a local authority,
excluding certain services specified under clause (a) of Section 66D. of the
.i:inance Act, 1994 (hereinafter referred to as ‘the Act’) are coVered by the
Negative List. As:per Section 66D(a)(ii) such exclusion covers services by the
Department of Posts by way of speed post, express parcel post, lffe insurance
and agency services providéd to a person other than Government and are
therefore, taxable. Further, Section 66D(a)(iv) as it existed prior t%) 01.04.2016
excludes only “support 'services” provided by Government or local aiuthorities to
business entities from the negative list [except services covered under clauses (i)
to (iii) of Section 66D(a)] and therefore, such support service proyided by the
government of local authority was also taxable. The Section 66D(a)(iv) was

amended with effect from 01.04.2016 and word “support services” was replaced

with “any service” and all such services became taxable unless otherwise

exempted by Notification. Many of the services provided by the Appellant like
Speed post, Express post parcel etc. are excluded from NegatiVé list as per
section 66 D (a) (i) and are therefore, taxable. Further, services wherein
consideration in the form of commission/charges is received from Gujarat
Electrici£y Board(GEB) for collection against bills (Retail Post), sale of judicial
and non-judicial stamp papers and sale of speed post envelope; “Business post”,
service which is given on chargeable basis for additional serviceﬁs to various
entities for bulk posting of articles; “Bill mail Service”, for whichécharges are
received from BSNL for posting of telephone bills; “Mobile Mohey Transfer
Service Commission” which is received for mobile money t_ransifer service;
“Business post cash on delivery fee” which is collected against cash on delivery

(COD)fees on delivery of Business Post Articles etc. rendered by Appiellant are in

the nature of “support services” and are excluded from negative list as per.

section 66 D (a) (iv) both prior to and after 01.04.2016 and are hence, taxable.

-,
-,
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3 The Appellant was engaged in providing taxable as well as non-taxable

servicesibut the nature of account head and whether it was related to a taxable

‘ ‘ or non-t:axable services was not clear. Therefore, the Appellant was issued with
| a Show ¢ause Notice dated 30.03.2020 to the Appellant, demanding Service Tax

and Ces§ to the tune of Rs. 73,69,441/- under Section 73(1) of the Act alongw1th

interest under Section 75 of the Act. The amount of Rs. 3,41,900/- Cenvat Credit

availed by them denied and demanded under Rule 14 of the Cenvat Credit Rules,
;, 2004 reqi\d with proviso to Section 73(1) of the Act. It was also proposed to
* L impose ;?enalties under Section 76 and/ or 78 and 77(1)(b) of the Act upon the
| Appella@t. It was also proposed to impose penalty under Rule 15(1) and 15(3)
| ; i read witfh Section 76 and/or Section 78 for wrong availment and utilisation of
"~ Cenvat Credit.

6. Tne adjudicating authority vide the impugned order confirmed Service
| Tax derﬁ‘and of Rs. 73,69,441/- under Section 73(1) along with interest under
1&“ i Section 75 of the Act, imposed penalty of Rs. 73,69,441/- under Section 78 of
| the Act aiand imposed a penalty of Rs. Rs. 10,000/- under Section 77(1)(b) of the
Act. He é?lso disallows the Cenvat credit of Rs. 1,15,183/- and ordered to recover
the same under Rule 14 of the Cenvat Credit Rules, 2004 read with proviso to
Section ?3(1) of the Act alongwith interest and also imposed penalty of Rs.
1,15,183@/- under Rule 15(1) and15(3) of the Cenvat Credit Rules, 2004 read with
‘proviso to Section 78 of the Act.

7. Being‘ aggrieved, the Appellant has preferred the present appeal on

: 4
various grounds as stated below:

s (1) Tne ACES website was inactive after GST implementation but they had
” _ ; already 1submltted the figures of revenue and Service Tax collected. Due to
inactive 51te, they were not able to file the said return but the same was
submltted by them. For Cenvat credit availed, the relevant supporting

documents such as invoices and bills were not available with them as they were

submltted to the General Manager, Finance, Ahmedabad for audit purpose.
However the details of Service Tax collected on speed post, express parcel
f-post, postal life insurance etc. were already submitted. The commission has not

been found taxable by Service Tax authorities in Vadodara region and the same

had been fully exempted. The payment of Service Tax was made by book. The
‘Serv1ce Tax should be paid electronically through mternet banking by the 6" of
the. month immediately following the period when the tax is due. However, as
per the Section 65(105) of the Act, it was clearly mentioned that Director
Fips General of Posts and Telegraph, India is liable to pay Service Tax by baok

madjustment and the Service Tax can also be paid by government cheque as per

e CBEQ clarlﬁcatlon dated 22.07.2016. M/
; ’1—: ) " 1 ‘ i, : i s 7% < i Page 50of 9
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(i)  The UCR (unclassified receipts) were fully exempted but the same was not
accepted. The tax liability was calculated after considering many account head
receipt, which were not the revenue of the Appellant. Under UCR head, Lthe

actual tax liability is Rs. 5,20,434/- as per the calculation.

(iii) The Ad]udlcatmg Authority has imposed Service Tax llablllty on them as
per Table-A, B & C as mentioned in the impugned order. The Table-A as
mentioned in Para 12.3 of the Order-In-Original speaks about wrongful availment
of Cenvat credit for the year October-2014 to June-2017. They have duly
followed the provisions of the Act for availing Cenvat credit. The findings of the
Adjudicating Authority that S.T.-3 returns were not admissible, are absolutely
wrong on the ground that the same is not available. They could not produce the
proof of documents at the material time but now they submitted as Annexure-E;
Table-B speaks about imposing Service Tax liabil’ity on the income received by
them under the head Speed Post Revenue/ BNP (S. Post), SPCODC, EPCODC,
BPCODC, EPP Revenue, Business Posts etc. and according to negativé list Section
66D of the Act, the services by the Department of Post by way of Speed Post,
Express Parcel Post, Life Insurance and Agencies services provided to a person
other than Governmént, is taxable. The services provided by them to the
Government is not liable for Service Tax and out of total income of Rs.
6,25,46,079/-, they gave said services to the Government to thegtune of Rs.

67,07,775/- which is not taxable as per Annexure-F and Annexure-G.

(iv) The second head is ‘unclassified receipts’ on which Service Tax has been
proposed to demand by the Department. They received numbers of receipts

which is the income either reimbursement of expenses, certain unclassified

receipts lying in the cash ledger and other such receipts, which are not,

identified as income. All such receipts which are not considered essentially as
income are put under the head ‘unclassified receipts’ and hence, ‘Sérvice Tax is

not counted and paid on the same.

8. The mattef was posted for hearing on 24.03.2023. Advocate Ms. Zeel
Raval appeared for personal hearing online in virtual mode. She reiterated the
submissions and submitted that the appeals, except in case of Post Master,
Surendranagar got delayed due to reconciliation of various reports% and returns
received from various post offices and the Covid restrictions. She submitted that
the appellant could not produce proof of documents to original authbrity and the
same in respect of credit of Rs. 1,62,993/- are enclosed as Annexure-C. As
detailed in Annexure-D, income of Rs. 76,55,320/- pertains td service to

government organization, which is exempt as per Section 66D of Finance Act,

1994. She submitted that unclassified receipts under AnnexL'lre-E, being .

reimbursement of expenses are not taxable. She submitted thatgthe 15t year

Page 6 of 9
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premiun? and premium on renewal of insurance are taxable at different rates as
per deta';ils in Annexure-F. Further, the appellant has already paid Service Tax of
Rs. 91,9;3,083/- by book transfers as per details of E-Lekha in Annexure-G.
Therefor;e, she requested to set aside the’impugned order.

9. Iihave carefully gone through the case records, impugned order and
appeal rpemorandum filed by the Appellant. | find that the issue to be decided
in the case on hand is whether the Appellant has short/not paid the Service Tax

on activity carried out by them or otherwise. Before going into merits of the

‘case | would like to examine whether the appeal has been filed within the

stlpulated time and is admissible under section 85 of Finance Act, 1994.

100 lfmd that the impugned order was issued on 19.01.2021 by the
adjudicalting authority. As stated by the Appellant in appeal memorandum, the
date of (Z:ommunication of the impugned order is 28.01.2021. It is on record that
the Appéllant has received the impugned order on 28.01.2021 and the Appellant
has f1led Appeal on 05.08.2022. The Appellant has not filed application for
condonatlon of delay. The Appellant was required to file appeal within 60 days
from the receipt of the said order as stipulated under Section 85(3A) of the Act.
As per proviso to Section 85(3A) ibid, this appellate authority has powers to
condone% delay of one month in filing of appeal, over and above two months, if
suff1c1ent cause is shown. | find that there is a delay of more than 16 months in

filing the appeal from the date of receipt of impugned order over and above the

‘normal penod of 2 months. Thus, the appeal filed beyond the normal time limit

|
of 2 months plus condonable time limit of 1 month prescribed under Section

85(3A) lbld cannot be entertained.

11. Th1s appellate authority is a creature of the Statute and has to act as per
the provmons contained in the Act. This appellate authority, therefore, cannot
condone delay beyond the period permissible under the Act. When the
leglslature has intended the appellate authority to entertain the appeal by
condomng further delay of only one month, this appellate authority cannot go

beyond the power vested by the legislature. My views are supported by the
followmg case laws:

(1) . The Hon’ble Supreme Court in the case of Singh Enterprlses

reported as 2008 (221) E.L.T. 163 (5.C.) has held as under:

8 ..The proviso to sub-section (1) of Section 35 makes the position crystal
clear lhat the appellate authority has no power o allow the appeal to be presented
beyond the period of 30 days. The language used makes the position clear that the
legzslature intended the appellate authority to entertain the appeal by condoning

delay only upto 30 days after the expiry of 60 days which is the normal period for

preferring appeal. T herefore, there is complete exclusion of Section 5 of the
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Limitation Act. The Commissioner and the High Court were therefore justified in

holding that there was no power to condone the delay after the expiry of 30 days

period.” ; l

(ii)  In the case of Makjai Laboratories Pvt Ltd reported as 52011 (274)

E.L.T. 48 (Bom.), the Hon’ble Bombay High Court held;‘ that the liiv
Commissioner (Appeals) cannot condone delay beyond further period of :
30 days from initial period of 60 days and that provisions of Limitation , Lu
Act, 1963 is not applicable in such cases as Commissioner (Appeals) is ' ‘

not a Court.

(ili) The Hon’ble High Court of Delhi in the case of Delta Impex
reported as 2004 (173) E.L.T. 449 (Del) held that the Appellate authority-
has no jurisdiction to extend limitation even in a “suitable” case for a

further period of more than thirty days.

12. | find that the provisions of Section 85 of the Finance Act, 1994 are pari
materia with the provisions of Section 35 of the Central Excise Act, 1944 and
hence, the above judgements would be squarely applicable to fthe present 0

appeal also.

13. By respectfully following the above judgements, | hold that tlglis appellate
authority cannot condone delay beyond further period of one month as
prescribed under proviso to Section 85(3A) of the Act. Thus, the appeal filed by
the Appellant is required to be dismissed on the grounds of llmltatlon boo

accordingly, dismiss the appeal.

14.  In view of discussions and findings, | reject the appeal flled by the
Appellant as inadmissible on grounds of limitation, without going mto merits of
the case. | - ‘ b

15. In view of discussions and findings, | reject the appeal filed by the @

Appellant as inadmissible on grounds of limitation. ; : .

16.  SUlcAHdl gRI ol B T8 mtﬁamﬁuemmmﬁ%mw% |
16, The appeal filed by Appellant is disposed off as above.
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