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- oRD RN APPEAL

_ M/s Mayur Sanatary Mart Sahakan Mandah Ltd Matru Krupa Amarnath

»-Park 77 Jamnagar Road, 16 Parsana Nagar RaJkot (heremafter referred to as the

o appellant) have ﬁled Appeal No. GAPPL/COM/STP/556/2023 agamst Order-in-
._Or1g1nal No 94/ D [AC/ 2021 22 dated 301 11. 2022 (heremafter referred to as
: 1mpugned order’) passed by the Assmtant Commlssmner, Central GST D1v1s1on I,

: Ra_]kot (hereznaﬁer referred to as adjud1cat1ng authonty’) ) |

2.'. Facts of the case, in br1ef are that as per data rece1ved from the Income Tax
department the appellant appeared to have recelved varlous amounts as
con§1derat10n for prov1d1ng taxable serv1ce durmg the penod 2014 15 It appeared
A that the appellant had obtalned Serv1ce tax reglstratwn but fa11ed to pay proper |
‘;;',Seerce Tax on taxable services. Therefore, a show cause not10e dated 30.12.2020

- was 1ssued to the appeIlant demandmg service tax of Rs.7 ,01,495/- with interest

‘ 'under Sect10n 75 and proposmg penalt1es under Sectlons 77 (1)(c), 77(2) and 78 of -
_ | 'the Fma.nce A.ct 1994 The adjud1cat1ng authorlty, by the nnpugned order
| confirmed the demand of Rs 1 89 460 / dropped the demand of Rs -5, 12 035 /-

alongw1th 1nterest under Secuon 75 of the FmanCe Act 1994 and 1mposed penalty
1,89,460/- under. Sectlon 78 of the: F1nahce Act 1994 He also 1mposed,_
“penalties of Rs. 'IO'COG/ “undet Sectlon 77(1)(c) and Rs 10 OOO/ under Sectmn
7 7(2) of the F1nance Act 1994.

7 3 1 Be1ng aggneved the Appellant has preferred the present appeal on VaI'lOuS ‘- -
. -grounds as stated below : : [ :

() o The Show Cause Notlce and 1mpugned order has been 1ssued W1t110ut"

o vservxce then wh1ch type of serv1ce has been prowded by them and Whether Serv1ce
‘Tax i
e notlces w1thout any ver1ﬁcat10n and noﬁces must not, to be g1ven due to 'ITR—

TDS and'Serv1ce Tax amounts are d1st1nct They placed rel1ance on Ravmdra Pratap‘

1€ case of M / s. Lu1t Developers Pvt. Ltd Vs Comrmssmner of CGST &_ -

';?,,lf ,1nvest1gat1on and only based on the data prov1ded by 1ncome tax department as perp . :
e TDS and Income Tax return 1s not sustamable in law as no 1nvest1gat10n and effort i

tO know Whether the sa1d amount 1s towards prov1d1ng serv1ce or 1f there is any . ‘,
1s payable or othermse on such serv1ces The CBIC has 1ssued admsory not to_ - v
areja Vs ITO reported as TS 657 ITAT 2015(JAB), Court on 1ts own mot10n Vs. B

13) 352 ITR 273, CCE Vs Mayfa1r Resorts (201 1) 22 STR 263 and Synergy_‘f : o

oD f” '_,_I'ss1oner (Appeals), RaJkot They further stated that Hon’ble CESTAT_ S

Page30f8 RN
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C. Ex,, Dibrugarh reported in 2022-TIOL-180-CESTAT-KOL.

(i) The difference benches of CESTAT and High Court had consistently taken

view that no demand of ’Service Tax can be made on the basis of data provided by
income tax authorities, 26AS, Balance sheet of ITR and they relied on tl'ie decisions
in the case of Vatsal Resources Pvt. Ltd Vs. CCE, Surat 2022-TIOL-681-CESTAT-
AHM, Reynolds Petro Chem Ltd. Vs CCE, Surat 2022-TIOL—731 CESTAT, AHM
Shresth Leasing and Finance Ltd. Vs. CCE, Surat-2022-TIOL-71 1—CESTAT-AHM,
" Quest Engineers & Consultant Pvt. Ltd Vs. Commissioner of CGST & C. Ex.,
Allahabad-2022-(58) GSTL 345 (Tri.-All.), Ganpati Mega Builders (I) Pvt. Ltd. Vs.
Commissioner of Cus., C. Ex. & S.T. Agra—2022(58)GSTL324 (Tri. AlL). Further

there was no mention of nature of services provided by them and no service wise

and year-wise bifurcation of the income, no whisper of any verification or any .

1nvest1gatlon carried out by the department.

(i) The Adjudicating Authorlty has not issued unpugned order on the ba81s of
any material evidence ayailable on records or any investigation in this regard but
just negating the submissions made by them. Even in the irnpugned Order, itis lnot
mentioned as to which service was provided by the Appellant. The Show Cause
Notice is the culrnination_of efforts fi’Om the beginning of investigation/ ' proceedings
for contravention of provisions of the tax statute(s) till conclusion of investigation /

proceedings by way of a formal issuance of a written notice to the Appellant.

Issuance of Show Cause Notice is a statutory requlrement and it-is the bagic

document for settlement' of any dispute relating to tax liability or any pun1t1ve
“action to be taken for contravention of provisions of Service Tax laws and or allied
- laws, which are required to be enforced by the departmental officer. The
Adjudicating Authority has 'ignored’ the instructions issued by the Board and

without verifying the facts and .acting against the spirit and direction of the

instructions issued by the Board had issued the impugned order. There is an
established principle that the facts and allegations which have not been mentioned
in the Show Cause Notice, should not be a part of Order-In-Original. The irnpugned
order has travelled ‘beyond the scope of Show Cause Notice and they rely on
Huhtamaki PPL Ltd. Vs. C. Ex. & S.T., Surat-I reported in 2021(50) GSTL 309 (Tri.-
Ahmd.), R. Ramadas vs. Joint Comrmssmner of C Ex. Puducherry—2021 (44) GSTL
258 (Mad.), Macklntosh Burn Ltd Vs. Commlssmner of Service Tax, Kolkata-2020

(35) GSTL 409 (Tri.-Kolkata), Swapne Nagari Holiday Resort Vs. _pommissmner of -

C. Ex. Raigad-2019 (21)' GSTL 559 (Tri.-Mumbai), ST Electricals Pvt.: Ltd. Vs.
Commissioner of Central Excise, Pune-I- 2019 (20) GSTL 273 (Tri.-Mumbai), Ajanta
Manufacturing Ltd. Vs. Comm1sswner of Customs, Kandla-2019 (369) ELT 1067
(Tri.-Ahmd.).

JdsN| period cannot be invoked. They placed reliance in the case of Oriental

ﬁ“y - ) ~ Page4o0f8
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] Insurance Company Ltd. Vs Comm1ss1oner LTU ‘New De1h1 2021 TIOL 307-
CESTAT—DEL Blackstone Polymers Vs. Commlssmner of Central Exc:1se, Jalpur—II |
-20 14 (30 1) ELT 657 (Tr1 -Del) K1rloskar Oil Englnes Ltd Vs. Commlssmner of

o Central Ex01se, Nasik- 2014 (178) 'ELT 998 (Tr1 -Mumbal) Hindalco Industries Ltd.

"i Vs Comrmssmner of C. Ex., Allahabad 2003 (161) ELT 346 (Tri. —Del ), Clrcular No.
1053/02/2017 CX F. No. 96/1/2017 CX. Idated 10.03. 2017 ‘ e

. . (v) No penalty 1mposable under Sect10n 77(2) and 78 of the Act 1n the case of
L 1nterpretat10n of law and they rehed on Judgment in the case of ITEL INDUSTRIES _

: PVT. LTD. as reported at 2004 (163) ‘ELT 219 (Tr1 ~Bang), Hlndustan Steel Ltd.
,v:_”v]reported in 1978 ELT J 159), 1 am1lnadu Housmg Board Vs Collector of Central

Exc1se Madras as reported at. 1994 (74) ELT 9 (SC), Comm1ssmner of C. Ex. Mysore , "

. Vs, .Iown Hall Committee, Mysore City Corporatlon 2011 (24) STR 172 (Kar.), BSNL
. Vs. Commlss1oner of Serv1ce Tax, Bangalore —-.2008 (9) STR 499 (Tri. -Bang), 4

‘ hComm1ss1oner of C Ex Ludhlana Vs. Instant Cred1t—2010 ( 17) STR 397 (Tr1 -Del.) .v .

4. Shri R C Prasad consultant appeared for personal hearmg held on

L 23 03 2023 and handed over a wr1tten subm1ssmn note He subm1tted that the

erv1ces prov1ded to Ra_]kot Rajpath Ltd Wh1ch is 100% owned by Ra)kot
!1olpal Cor""orat1on,and 1s dlscharglng mun1c1pal functlons falhng under i
Article 243V
 Tax. The AdJudlcatlng Authorlty had dropped major portmn of demand but

‘the const1tut10n The same are exempt from levy of Serv1ce

"serv1ce tax detnanded 1n  the 1mpugned order is in respect of housekeepmg _

conflrmed th1s m1nor portlon of demand only due to lack of documentary o

"_ev1dence The same are prov1ded W1th appeal He requested to set as1de the o

Order in- Orlgmal in V1eW of submlss1ons in the appeal and add1t10na1 wrltten |

i submlssmns handed over at the tlme of personal hearlng

5 1 have carefully gone through facts of the case, the unpugnecl order the

i , l,appeal memorandum and WT1tten as well as oral subrmssmns ‘made by the__;:_,'

L -.{ !jAppellant The matter to be dec1ded is whether the unpugned order conﬂrmlng the.. WA

tion.

.F;rst of all I would hke to take up the 1ssue of hnutatlon I ﬁnd that the penod .

ance Act 1994 Where any serv1ce tax has not been 1ev1ed or pa1d or has been _;‘

short—lev1ed T short-

pa1d or erroneously refunded by reason of— :

o demand of serv1ce tax on the appellant is prOper and whether the demand is h1t bY L

red under the Show Cause Notlce 1s 20 14 15 and the Show Cause NOthC was_ R
ied on 30 12 2020 In th1s regard I ﬁnd that as per prowso to Secnon 73(1) of

- »;Ff‘age‘S of8 B
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(e) Contravention of any of the provisions of this Chapter or the rules made

 thereunder with intent to evade payment of service tax, : ‘ -~
show cause notice is required to be served within five years from the relevant date.
: \

. . - i
T
. :

6.1 ,'The appellant' contended that their books of account were subjected to
regular audit by the department and extended period of limitation is applicable .
only in the situations of fraud, collusion, misstatement, 'concealing _
inforrhation with willful intent to defraud revenue by not following provisions
of law. The Board in its Circular No. 1053/2/2017-CX., dated 10-3-2017 has
clearly mentioned that onus of establishing that the ingredients for invoking
extended period are presentin a gi‘.ren case is on the revenue and these ingredients
‘need to be clearly brought out in the show cause notlce The board, at paragraph ‘

3.2 of the circular, clarified as under: : D ’ \

3. 2 Ingredzents Jfor extended pertod Extended perzod can be invoked only when there are
mgredlents necessary 1o justify the demand for the extended period in a case leading to short payment R
or non-payment of tax. The onus of establishing that these ingredients are present in a given case is S
on revenue and these ingredients need to be clearly brought out in the Show Cause Notice alongwith ' :
evidence thereof. The active element of intent to evade duty by action or inaction needs to be present
Jor invoking extended period.

6.2 - Im the present case, the show cause notice has not brought out the
ingredients for invoking extended period. Hon’ble Supreme Court in various

~ decisions had held that mere failure to give information is not suppre_ssmn. There
should be some positive misstatemerlt with an intention to evade payment ‘of duty.
In the case of Continental Foundations Jt. Venture — 2007 (216) E.L. T 177 (S C) the
Apex Court has held that;

10. The expression suppresszon has been used in the proviso to Section 114 of the A

-accompanied by very strong words as fraud’ or “collusion” and, therefore, has to be construed
strictly. Mere omission to give correct information is not suppression of facts unless.it was deliberate
to stop the payment of duty. Suppression means failure to disclose full information with the intent to
evade payment of duty. When the facts are known to both the parties, omission by one party to do what
‘he might have done would not render it suppression. When the Revenue invokes the extended period o ;
of limitation under Section 114 the burden is cast upon it to prove suppression of fact. An incorrect . . o
statement cannot be equated with a willful misstatement. The latter implies making of an incorrect '
statement with the knowledge that the statement was not correct.

6.3  In the case of Mysore Kirloskar Ltd — 2008 (226) E.LT. 161 (S.C), Hon’ble .

*

Supreme Court has held that on the basis of vague allegation neither the larger

- period could have invoked nor the penalty could have imposed. In the said order
Apex Court held that;

“The order of the Commissioner does not indicate adequate reasons to invoke proviso ta Section
11A(1). On the basis of vague aIIegm‘lons made in the show cause notice neither the proviso to Section
114(1) could have been invoked nor penalty could have been zmposed upon the respondent under Rule f, '
173Q of the Central Excise Rules.” - o i

-~

+

6.4 It is held by Hon’ble Supreme Court that there should be intent to evade .
payment of duty so as to invoke extended period of limitation. In the case of. Cosmic
Dye Chemical 1995 (75) E.L.T.721 (S.C) Hon’ble Supreme Court has held that;

’ ,ﬁ’ga % . Now so far as fraud and collusion are concerned, it is ewdent that the requzszte intent, i.e., intent
Tf y’ - ‘ _ Page 6 of 8
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e .10 evade duty is butIt into these very words. So far as mzs-statement or suppresszon of facts are
concerned .they are clearly qualified by the word “willful” preceding the words :“mis-statement or
suppression of facts” which means with intent to evade duty. The next set of words “contravention of

- suppresszon or mis-statement of fact, which is not willful and yet constitutes a permzsszble ground for
the purpose of the provzso to 'Section 114. Ms-statement or suppression of. fact must be willful.”

comrmss1ons made by the appellant w1th intent to evade tax.

:6 6 As per Sect10n 73(6) of F1nance Act 1994 relevant date means- “
vi~:6) For the purposes of thlS sectlon, ‘ relevant date means, .

v

o “(z) in the case of taxable service in respect of which service tax has not o
S <~ been levted or pald or has been short-levled or short- pald —

. _— " c (a) ' where under the rules made under this Chapter a penodzcal return,

rrelates ts to be ﬁled by an assessee the date on whlch such retum rs so ﬁled

. t(b) | where no penodzcal retum as aforesazd is ﬁled the last date on, whlch
such retum lS to be ﬁled under the said rules, e e

: V"(c) i any other case, the date on which the servzce tax zs to be pazd under
this Chapter or the rules made thereunder;

(ii) in a case where the service tax is provtslonally assessed under thls .
Chapter or the rules made thereunder, the date of adJustment of the servlce
tax after the ﬁnal assessment thereof S

o ey refunded the date of such reﬁmd ]”

nded perlod is mvoked

ature:

o %

o any of the provisions of this Act or Rules” are again qualzﬁed by the immediately following words -
‘with intent to evade payment of duty”. It is, therefore, not correct to say that there can be a

T '6 5 Hon’blq Supreme Court in the case of H. MM Lzmzted - 1995 (76) E.L T497
f{l}"v(S C) held that the show cause not1ce must put the assessee to notlce Wh1ch of the _'
| ..var10us comm1ss1ons or omlssmn stated in the proviso is commltted to extend the .

' ».perlod to 5 years In the present case there is- no mentlon of om1ss1ons or

: showlng particulars of service tax paid during the period to which the said retum .

(m) in a case where any sum, relattng to servzce tax has erroneously been

- 6 7 In the present case, the appellant has not ﬁled any return and hence the .

. relevant date is the last date on Wh1ch such return was requrred to be ﬁled For t,he -

| ';‘;{requ1red to be served latest by 24th of October 20 19 but in the present case nouce S
788 S served on 30 12 2020 and hence the demand for the penod from Aprﬂ 20 14 to t e
-.'-September 2014 13 clearly hlt bY 11m1tat10n of t1me under Sect10n 73 1b1d even 1f e 'f n :

' fperlod from Apnl 2014 to September 2014 the ST-3 return for the sa1d penod Was o . —
o f“'l»requlred to be ﬁled by 25th of October 2014 As such the show cause ‘notice Was

Further, I observe that the ad_]udlcatmg authorlty has not determmed the

cf Vserv1ce The servrce tax hablhty is determmed on the nature of serv1ce ,'
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this office in .Order-in -Appeal No BHV-EXCUS-000-APP-022- 2021 22 dated

SRR T EEEE - e

31.03.2022. R
8. In view of the above, it 1s clear that the department has failed to determlne

the nature of service provided and thus falled to establish that the appellant has
provided taxable service. The department also failed to establish that the
‘ingredients fof invoking extended period are present in the present case with
evidences as per Circular No. 1053 /2/2017-CX. dated 10—3—2017 and the settled %

position of law as laid down in the aforementioned case laws of the Apex Court.
Therefore, the demand is not only beyond the normal peﬁod of limitation under
Section 73 of the Finance Act 1994 but also beyond maximum permissibi” .
extended period of S years. The same is clearly time barred and not sustainable. \
As the demand is not sustalnablo on limitation, the impugned order is requlred to |

be set aside, without go1ng into the merits of the case.

0. In'view of above, I set as1de the impugned order and allow the appeal.

10. mmﬁﬁﬁmmﬁmmm@mw% |
10. The appeal filed by the Appellant is dlsposed off as above

wanfia / Attested
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