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: Exc1se/ST / GST, Rajkotl Jamnagar / Gandhidham :
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L T : W‘ﬁﬂ'ﬂf&wﬁmﬂ 1 AT T 74T /Name & Address of the Appellnnt & Respondent :-

. 'M/s. Trimurty Engineering Works, Shop No. 4-5, Balaji Industrial Compound,
e _NH-SA, Mdrbi-363642. Gujarat
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y person aggneved by this Order-in-Appeal ma!y file an appeal to the appropnate authonty in the following way.
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Aj Bfal to Customs.! Excise & Service Tax Appellate Tribunal under Sect:on 35B of CEA 1944 / Under Section 86
e Finance Act, 1994 an appeal lie§ to:- .
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- The specidl bench of Customs, Excise 8 Service Tax Appellate Tnbunal of West Biock No. 2, RK. Puram, New
R Delhl in all matters relating to classification and valuation. . .
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- To the West regional bench of Cus Excise & Service Tax A ellate Tribunal (CESTAT) at, 27 Floor, Bhaumali
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'_I’he apg_l_u under sub section (1) of Section 86 of the Finance Act, 1994, to ‘the llate Tribunal Shall be filed

gual licate in Form S.T.5 as prescribed under Rule 9 of the ules, 1994, and Shall be
pame by a cogy of the or e? appealed against ( one(o which ipll be cem%c co & and should ge
panied by a fee of Rs 000/- where the amount of service tax & interest deman e levied of

s orless, Rs. 0/- where the amount of gervice tax & interesf é_:deman ed &. penal lev1e is more
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‘appellant may refer to the Departmen
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e appeal under sub section (2:) and gA) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under. Rule 9 g) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy)
and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. .
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For an apﬁaeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie

‘before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
-penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a

ceiling of Rs. 10 Crores, . )
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1 amount of erroneous Cenvat Credit taken; -
i) amount &ayable under Rule 6 of the Cenvat Credit Rules )
.- provided further that the provisions of this Section shall not :gplg to the stay aRplication and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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A revision a/plglication lies to the Under Secretary, to the Government of India, Revision Application Urﬁ'}, Minist.rly
of Finance, egartment of Revenue 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-11000
uflgern%egté%rh gféE of the CEA 1944 in respect of the following case, governed by first proviso to-sub-section (1]
of Section-. ibid: .
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or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse .
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In case of regate of duty o‘[ excise ?zghg 8 exported to any country or territory outside India of on excismble
material used in the manufacture of thé goods which are exported to any country or territory outside India.
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In case of goods exporte out81d_e India export to Nepal or Bhutan, without payment of duty.
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. or

) s Act or the'Rules made there under suc er is %assed by the Commissioner (Appeals} on or after, the
date appointed undersSec. 109 of the Finance {No.2) Act, 1998, .
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The above application sh%e made in d\%rph'cate in Form No. EA-8 as sopeciﬁed under Rule, 9 of Central Excise
(Appeals) Rules, 2001 wi 3 months from the date on which the order sought to be gPpealed against is
communicated and shall be accom&amed tr)jy two copies each of the O1Q and Order-In;ApéJe . 1t should also be
accompanied by a co%% of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE
of CEA, 1944, under Major Head of Account.-
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%‘800 visior licatio: I all b mpanied by a fee of Rs. 2 0/- where the amount involved in Rupees One
e rev1sxonI cation ;: e acco! ' of Rs. - W
ag Rs. 1000/ - where the anIi)ount involved is more t.?xan Rupees One Lac. .
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the order covers variousnumbers of order- al, fee for each 0.1.0. should be paid in the aforesaid manner,

in Origi
twithstanding the fact that the one appeal to ngl Appellant Tribuna} gr the one application to the Central Govt.
Rg the case rna.{5 be, {s filled to avoid sc%%toria work ?ipexcggmg Rs. 1k fee of Rs?pl 00/- for each. .
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C f lication or O.1.0. as the case may be, and the order of the adjudicating authority shall bear a
corllfrt_ &ys(t’aé%pof Rs.6.50 as prescribeg under Schedule-I in terms of the Couf't Fee Act,gl975, astz:nended.
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Attention is also invited to the rules coverin se and other related matters contained in the Customs, Excise .

the
and Service Appellate Tribunal (Procedure) l§ules, 1982.
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For the elaborate, detailed §nc( latest {)rovisior,ls relating to filing of appeal to the higher appellate authority, the
al website www.cbec.gov.in T
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GAPPL/COM /STP/294/2023

i en%m /ORDER-IN-APPEAL .

' 'M/s Trimurti Engineering Works, Shop‘ No.4-5, Balaji Industries

v . ,
Compound, 8A National Highway, Morbi-363642 (hereinafter referred to as the -

g appellant) haVe ﬁled Appeal No. GAPPL/ COM/ STP/294/ 2023 against Order-

in- Orrglnal :No.26 / TSN/AC / 2022 23 dated 19.09.2022 (hereinafter referred to

as 1mpugned order’) passed by the Assistant Comm1ss1oner Central GST,

D1v181on I, Morbi (heremafter referred to as adJudlcatmg authorlty’)

N 2. Facts of the case, in brlef are that as per data received from the Income

Tax department the appellant appeared to have recelved various amounts as
cons1derat10n for. prov1d1ng taxable service during the period 2015-16.° It |

appeared that the appellant had not obtained Service. tax reglstratlon and did

not pay service tax. Therefore, a show cause notlce dated 22.04.2021 was B

issued to the appellant demanding service tax of'RS'S 57 929/ and proposing ‘
penaltles under Sectlons 77 and 78 of the Finance Act, 1994. The adjudlcatmg !

\’ authority, by the 1mpugned order, confirmed the demand along with interest

under Section 75 of the Finance Act 1994 and imposed penalty: of
Rs 8,57,929/- under Section 78 of the Finance Act 1994. He also 1mposed,
penaltles of Rs 10,000/ - under Secnon 77(1)(a), Rs.10,000/- under Section
77 (1)(¢) and Rs. 10 OOO /- under Sectlon 77(2) of the Finance Act, 1994. |

3. Being aggrleved the appellant ﬁled the present appeals wherein they,
inter alla, oontendéd that. though they had submltted copies of Trading
~Account, purchase account, sales invoices, job Work ledger etc before the '_
adJudxcatlng authorlty ev1dencmg manufacture and sale of goods, the '
adjudicating authority has wrongly observed that the appellant was engaged
in mmntenance of machinery ‘without .any corroboratlve evidence. They
subm1tted that they were engaged in trading/sales of machmery and paid VAT.
" As per Section 65B(44) and Sectlon 66D(e) of the Finance Act, 1994 no service |

v tax is payable on sale of goods With regard to income of Rs.2,71, 800/ - from-"

" job Work the appellant submitted that they dre ehglble for exemption as per

. Notification No.33/2012-ST.

4. . ShriD. P Kanzaria, consultant appeared for personal hearing held

E on 14.03.2023 ‘and submitted that the gross value on which service tax

demand has been erroneously confirmed in the impugned order is nothlng
but the turnover of sale of goods (machlnery parts) in respect of which

VAT return has been filed. He pointed out that the amount shown in the

VAT return is exactly same as that on which demand has been confirmed.

« have submltted account statements such as ledger balance sheet,

and loss account etc. Therefore, he requested to set a31de the

| @/ | ' Page3of4
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impugned order. ‘
-~

5. I have carefully gone through the facts of the case; the impugned order)

Vm-y p—
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the appeal memorandum and written as well as oral subm1ss1ons made by the

Appellant. The matter to be decided is whether the impugned order confirming ;

-

the demand of service tax is proper ‘and justifiable.

6. The mam- contentwn raised by the appellant is that the income on

1

which service tax demanded 1s nothlng but sale of goods on which VAT is paid.

I observe from the proﬁt and loss account, sales invoices and the VAT return
submitted by the'appellant that they were engaged in tradmg_of goods as the
income of Rs.59,16,749/- is shown as from sale of goods on which they have
paid VAT. I find that ‘trading? of goods is falling under Negative List as per
Seetion 66D(e) of the Fiﬁanee Act, 1994, As such, the income of |

Rs.59,16,749/- is not subjected to levy of service tax and the remaining
amount of Rs.2,71,800/- shown as job work income as shown in the profit and
loss account for the year-QOiS—I6 is below the threshold as specified under.
Notification N0.33/2012-ST. Thus, the appellant is not liable to pay any service
tax in the year 2015-16 and hence the impugned order, under which the

demand confirmed and penalties imposed, is not sustainable. _ ' -

7. ~ In view of above, 1 set aside the irhpugned order and allow the appeal. .
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8. The appeal filed by the Appellant is disposed off as above. b
: / Attested

2o 32>

. (Ikya Udg ﬁT@’/ SHIV PRATAP SINGH)
Superintendent
Central GST( Appeals) S (Wﬂ'ﬁ)/Commlss:oner (Appeals)
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By R.P.A.D. Rajkot | | . . .
aadl : _ To - .
N L. T S - | M/s Trimurti Englneermg Works
M0 4-5, Aol Setel p@Us, Shop No.4-5, | :
8 AﬁWEﬁ'& o Balaji Industnes Compound,
TR-363 642 , - 8A National Highway, A )
| "Morbi-363642 - - - iy
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