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-Any person aggm:ved?'§ this Order-in- Appeal may file an appeal to the appropriate authority i in %h{-: following way.
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Appeal /File No. , . OlO No.

. , : D
GAPPL{COM/STP/ZJM/ZOZZ« ‘ - 48/LRM/AC/2021-22 ' 02-023022 '

arfier e #@T(Order-’[n-Appeel N.of): | Lo
RAJ-EXCUS-000-APP-081-2023
' T F i arire -
Date of Order: «  29:03.2023 Date of issue: i | 30.03.2023-
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‘Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.

Wﬂrﬂﬁw‘/ HYH AR/ IUTYH/ AGTAH AL, ﬁvmw/mﬁqm

SRR/ SR/ et g IR sl g arer & gl /

- Arising out of above mentioned OIO ‘issued by Addmonal[Jomt/Deputy/Assrstant Commlssmner Central
' Excrse/ST /- GST; Rajkot/Jamnagar/Gandhldham :

ﬂ‘ﬂﬂfﬂf&ﬂﬁmﬁ T ATH TF e / Name & Address of the Appellant & Respondent - '

M/s. Uma Resort, C/o Shailesh Bavarva, 101- Mayur Palace, Avni chowkdi,
Canal Road Morbi,
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A eal to Customs, Excisé & Service Tax Appellate Tnbunal under Section 35B of CEA 1944 Under Section 86
. &e Finance Act,’ 1994 an appeal lies to: PP / T echo
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At =R 1/

- The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New
Delhiin all matters relating to classifi¢ation and valuation
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To the West regmnal bench of Cu toms Excise & Service Tax &peuate Tribunal ACESTAT) at, 2 Floor, Bhaumali
Bhawan, Asarwa Ahmedabad 3 016m case of appeals other than as mentioned in para- 1(a) above
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 Assistant Registrar of the bench of nommated
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The ap aiaeal to the A pellat Tnb be filed in quadruphcate in form EA 3/ as prescnbed under Rule 6 of
Centr Excrse {A&&efl) Ru %s au be accompani ainst one which at least should be accompanied
by a ee o dOJ 28,

000 where amo nto uty deman interest/pen a}l efund is upto 5

" o 50 La¢ and abo e/c ?orm o? rosse an4( draft /? tgr/{ sst eglg

ra.nch of an nominated P&l ban o c lace where the ench of any nommate ublic sector bank

bf the pla e \4 se(r)% }Lhe bench o nal is s1tuated Apphcatron made for grant of stay shall be accompanied
y a fee of Rs. .
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in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the emce

accompanied by a copy of the order a% eale ageunst (one of which s all be certified COJJ& and, should be

accom anied b¥ a fees of Rs ere the amount ¢ serv1ce tax & interest demande penalty levied of

'Rs. 5 Lakhs or ess Rs:5 0/- where the amount of serv1ce tax mtere ti_ldemanded & enalty levied is more

t.han five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- w ere the amount. of service tax & interest

~demanded & penalty levied is more than fi gﬁ;h népees in the ?rm of crossed bank draft in t}avour of the
c Se

ctor Bank of the place where the ench of Tribunal is
situated. / Apphcanon made for grant of stay shall be accompanied by a fee of Rs.500/

1994, and Shall be

‘ The apgeal under sub section (l) of Section 86 of the Fmance Act 1994, to the A Tppe%ate Tribunal Shall be filed .
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As the case may be, 1s filled to avoid scriptoria work l;,lpexcmnng Rs. 1 lakh fee of Rs. 100/- for each.
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he apgeal_ under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as :
prescribed under Rule 9 g) &9(2A) of the Service Tax Rules, 1994 and shall be accomganied by a copy of order : -
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall bé a certified copy) v
and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also

‘made applicable to Service Tax under Section 83 of the Finance Act, 1994, an aeypeal against this order shall lie

before the Tribunal on payment of 10% of the duty demanded where duty or duty.and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, . o
Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;

il amount of erroneous Cenvat Credit taken; !

iit) amount tiﬂyable under Rule. 6 of the Cenvat Credit Rules )

- provided further that the provisions of this Section shall not e[xgplg to the stay aRphcatjon and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014, =~ -
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A revision ap{glication lies to the Under Secretary, to the Government of India, Revisiori Application Unit, Minisniy :
of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-11000
uFtsierﬁSec%%rlla g}%E of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1}
of Section- ibid: :
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In ?ase of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehousSe to another during the course of processing of the goods in a warehouse or in storage,
whether in a factory or in a warehouse i
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In case of rebate of duty of excise ?n goods exported to any country or territory outside India of on excisable
matenial used in the manufacture of thé goods which are exported to any country or territory outside India.
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In case of goods outside India e)’(port to Nepal or Bhutan, without péy'rﬁent of duty.
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1/
Cre:iTl_'g of any duty allowed to be utilized towards pgym,ent of excise duty on final products under the provisions
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above aplplication shall be made in duplicate in Form No. EA-8 t%g specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months ffom the date on which order sought to be ealed against is

a
communicated and shall be accompanied l()iy two copies each of the QIO and Order-[nTAp&)e'aEIit should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE

of CEA, 1944, under Major Head of Account.
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The revision ag%hcatlon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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For the elaborate, detailed anr{ latest rovisions relating to filing of appeal to the higher é ellate authority, th
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 3fIe AW /ORDER-IN-APPEAL
M /s UmaResort, C/o Shailesh Bavarva, ‘lOl—Mayur Palace, Avani Chokdi,
‘Canal Road, Morbi (hereinafter referred to as the appellant) has filed appeal No.
GAPPL/COM/CEXP/ 2314/ 2022 agamst Order-in- Or1g1na1 No.48/ LRM/AC /2021-

‘22 dated 02.02.2022 (herelnafter referred to as 1mpugned order’) passed by the
Ass1stant Commlssmner Central Excise & CGST D1v1s1on II, Morbi (heremafter,
"referred to as adjudlcatmg authonty’)

2. " Facts of the case, 1n-brief are that a show cause notice dated 29.09. 2020

was 1ssued for recovery of service tax of Rs 8,86,900 /- ‘on the ground of difference

“in value as per ITR/ 26AS furn1shed by Income Tax department and the value as
‘per ST-3 filed by the appellant for the F.Y 2014-15 and 2015-16. The adjudlcatmg‘

. authority confirmed the demand with interest " and imposed penalty of

Rs.8,86 900/ under Section 78, Rs.10,000/- under Sect1on 77(1)(¢) and

" Rs. 10, OOO /- under Section 77(2) of the Finance Act, 1994.

3.1 Being aggrieved, the appellants filed present appeals wherein the appellant

contended that no demand can be confirmed based on show cause notice issued

w1thout identifying or dlscussmg nature of activity carried out by the appellant

i Y The appellant submltted that CESTAT in case of Forward Resources Put Ltd in
| Servlce Tax Appeal No. 10024 of 2020 it was held that demand of service tax is not
: sustamable on the ba31s of TDS / 26AS statements.

3.2 The appellant submitted that adJud1cat1ng authonty has assumed gross

'rece1pts as depicted in Income Tax return/Income Tax Form 26AS as value of

 taxable service liable to service tax without i 1nqu1ry or investigation. They contended

‘that no demand can be conﬁrmed based on such show cause notice. They rehed |

upon the following case laws of M/ s Pappu Crane Servzce Service. Tax Appeal

= _No 70707 of 2018 (Allahabad)

' 3 3 The appellant subm1tted that demand is time barred as the show cause

N notlce is served beyond a normal perlod of thirty months desp1te there being no

_suppressmn etc with intent to evade payment of service- tax. They contended that

K 1n the present case there ‘cannot be any suppression etc with intent to evade the

- .payment of service tax as the appellant was registered under Service Tax and filed

’i'¢_..Serv1ce Tax returns Further, the show cause notice was issued only based on
- Income Tax returns. Wh1ch were ﬁled / ava1lable much earher When the figures itself |
8 r._.b;v_were taken from Income Tax return/Form- 26AS there cannot be any fraud,

o collus1on or willful rmsstatement They relied upon the followmg dec1s1ons

s ‘-4"f“i,_ : a) Cosmic Dye Chemical-1995 (75) ELT. 721 (SC)

b) Chemphar Drugs & Liniments-1989 (40) ELT.276 (SC)

) Circular No.1053/02/2017-CX dated 10.03. 2017 - L

- ﬁn/ ‘ : FE  Page30of6




GAPPL/COM/CEXP/2314/2022

d) Pahwa Chemicals Pvt Ltd-2005 }’1 89) ELT:257 (SC)
e) Vir Teja Roadlines-2012 (27) STR.290 (Tri-Ahmd)

3.4 The appellant further submitted that by invoking provisions of Section 174,
no fresh proceedings can be initiated .after introduction of GST. The appellant
. submitted that SCN is clearly time)barred and it is not covered by extended per‘i‘c,)&,
of limitation of 5 yeafs even considering The Taxation and Other Laws (Rélaxation‘
and Amendment of Certain Provisions) Act, 2020 so far it demands service tax for
the period 01.04.2014 to 30.09.2015. The appellant submitted that adjudiqating
authority has assumed g'ross' receipts as depictcd in Income Ta:»'(' return/Income
Tax Form 26AS as value of taxable service liable to service tax without inquiry or
investigation. They contended that no demand can be confirmed based on such
show cause notice. They relied upon the following case laws:

a) Indo Nippon Chemicals Co. Ltd-2009 (16) STR,639 (Tri-Ahmd)

b} Creative Travel Pvt Ltd-2016 (41) STR.134 (Tri-Del)

c}) Pumni Ads Put Ltd-2010 (19} STR.242 (Tri-Ahmd)
d) Canny Detective & Security Services-2010 (20) STR.695 (Tri-Ahmd)

3.5 The appellant submitted that they had paid service tax on restaurant service
and the income earned on guest house was exempted from service tax under Entry
" No. 18 of Notification No.25 /2012-ST as the tariff was léss than Rs.1000/-. Further,
the value of taxable service in respect of restaurant service is 40% of gross receipts
as per Rule 2C. of Serv»ice Tax (Determiriation of Value) Rules, 2006. The appellant
also contended that the imposition of penalties under Section 78 and 77(2) are not

sustainable as the demand itself is not sustainable.

4.1 , Chartered Accountant Keyur Radia appeared for personal hearing held on

R i T YRR PP

24.02.2023 and submitted that the appellant was providing restaurant service and -

accommodation service. The accommodation service was exempt as the room tariff
was less than Rs.1000/- per day. However, adjudicating authority has taken gross
value as per ITR. He submitted that the appelfant had discharéed the tax liability
in full as per details of challans mentioned in the appeal following relevant
valuation rules. Financial statements for FY 2014-15 and 2015-16 are enclosed.
" He requested to allow one week time for submission of some additional docum-gﬁt‘s

and requested to drop the Order-in-Original.

4.2 In the written submission, the appellant submitted ledger account of Gueét
House income which ishowed tariff of room along with number of rooms and days
occupied and argued that the tariff was less than Rs.1000/- and thus exempted
under Sr.No.18 of Notification No.25/2012-ST.

S. I have carefully gone through the facts of the case,f the impugned order,

grounds of appeal in the appeal memorandum and written as well as oral

submissions made at the time of personal hearing. The contention raised by the

-

~
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' appellant is that they have paid service tax on festaurant service and the service
in respect of accommodation service is exempted as per Sr. No l8 of Notiﬁcatlon
No 25/2012-ST. They have also contended that the demand for the penod from

01 04.2014 to 30.09. 2015 is beyond the even the extended perlod of limitation
under Sectlon 73 of the Finance Act 1994,

| 6. ’ In th1s regard, I find that the appellant has pa1d serv1ce tax on restaurant

semce as ev1dent from the ST-3 returns filed. In support of their contention- that

the serv1ce of hotel accommodation prov1ded by the appellant Where daily tariff rate
Was below Rs 1,000/- was exempted by way. of - Sr.No.18 of Notification
No 25/ 2012 ST the appellant produced the ledger account of Guest House income
" which showed tariff of room along with number of rooms and days occupied. On

' perusal of the said ledger I ﬁnd that the tariff of each room was less than Rs. 1000/-

i
b

“As such, the appellant is el1g1b1e for exempt10n as per Sr.No. 18 of Not1f1cat10n

3 ) - No.25/ 2012 ST and demand 1S not sustamable on mer1ts - .

SCN was issued on 29. 09 2020. As per Sect1on 73, the demand is to be served on

S penod of 11m1tat10n is invoked i in case of fraud, suppression of facts etc. The Board
‘ '1n1ts C1rcu1ar No 1053 / 2/ 20 17- CX dated 10-3-2017 has clearly ment10ned ‘that

onus of estabhshlng that the 1ngred1ents -for invoking extended perlod are present

.outin the show cause notice. The.board, at paragraph 3.2 of the circular, clanﬁed

- or non-payment of tax. The onus of establishing that these zngredtents are present in a given case is

“on.revenue and these ingredients need to be clearly brought out in the Show Cause Notice alongwith

' evidence thereof. The active element of intent to evade duty by action or inaction neéds to be present
o for invoking extended period.”

‘: ]18 1 In the present case, “the show cause notlce has not brought out the

- 1ngred1ents for 1nvok1ng extended per1od Hon’ble Supreme Court in various

. ‘ _,:dec:1s1ons had held that mere failure to give information is not suppressmn There
t "‘ should be some positive m1sstatement with an intention to evade payment of duty

| ; 'In.the case of Continental Foundations Jt. Venture - 2007 (21 6) E.L.T.177(S. C)

the Apex Court has held that

“1 0. The expresston “suppression” has been used in the proviso to Sectzon 114 of the Act
accompanied by very strong words as ﬁaud * or “collusion” and, therefore, has to be construed
RN ... strictly. Mere omission to give correct information is not suppression of facts unless it was deIzberate
A - to stop the payment of duty. Suppression means failure to disclose full information with the intent to

T, * he might have done would not render it suppression. When the Revenue invokes the extended period
¥ N\of limitation under Section 11A the burden is cast upon it to prove suppression of fact An incorrect

¢

o _ _ : | GAPPL/COM/CEXP/2314/2022

As regarding the contention that SCN is clearly time barred, 1 find that the

the person within 30 months from the relevant date The ‘relevant date’ under |

Secuon 73(6)(1) (b) is the date on which penod1ca1 return is to be filed. Extended |

in a given case is on the revenue and these 1ngred1ents need to be clearly brought_ |

SN A "as under: | .
B g “3.2 Ingredtents for extended penod Extended period can be invoked only when there are -
' ' o - ingredients necessary to justify the demand for the extended period in a case leading to short payment

evade payment of duty. When the facts are known to both the parties, omission by one party to do what

ﬂ)’:{)/ S ‘Page50f6
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GAPPL/COM/CEXP/2314/2022

_statement cannot be equated with a willful misstatement. The lalter implies making of an incorre~*. -

statement with the knowledge that the statement was not correct.’
8.2 Inthe case of Mysore Kirloskar Ltd - 2008 (226) E.LT.161 (S.C), Hon’ble

Supreme Court has held that on the basls of vague allegation neither the laf%efr

period could have invoked nor the penalty could have imposed. In the said order'tv

Apex Court held that;

“The order of the Gommissioner does not mdlcate adequate reasons to invoke proviso to Section
.11A(1). On the basis of vague allegations made in the show cause notice neither the proviso to Section
114(1) could have been invoked nor penalty could have been zmposed upon the respondent under Rule
1730 of the Central Excise Rules.”

8.3 , It is held by Hon’ble Supreme Court that there should be intent to evade

payment of duty so as to invoke extended period of limitation. In the case of Cosmic.

Dye Chemical - 199§ (75) E.L.T. 72_1 (S.C) Hon’ble “Suprem¢‘ Court has held that;

6. Now so far as fraud and colluszon are’concerned, it is evident that the requisite intent, i. e., intent
10 evade duty is built into these very words. So far as mis-statement or suppression of facts aré
concerned, they are clearly qualified by the word “willful” preceding the words “mis-statement or

suppression of facts " which means with intent to evade duty. The next set of words “contravention of

any of the provisions of this Act or Rules” are again qualified by the immediately following words
“with intent to evade payment of duty”. It is, therefore, not correct to say that there can.be a
suppression or mis-statement of fact, which is not willful and yet constitutes a permissible groun"‘l’ ' for
the purpose of the proviso to Section 114. Mis-statement or suppression of fact must be M’/l/fl'l

- 8.4 In the present case tnere is no mention of omissions or commissions made

by the appellant with intent to evade tax. In view of the above, it is clear that the

department has failed to establish that the ingredients for invoking extended period

are pfesent in the present case with evidences as per Circular No. 1053/2/2017-

CX., dated 10-3-2017 and the settled position of law as laid dow,n. in the

aforementioned case laws of the Apex Court. Therefore, the demand is time barred

and not sustainable on the ground of limitation also.

9. In view of the above, I set asidé_: the impugned order and allow the appeal.
Ro. ardieiendl gRT g 1 TS ordier T FITeRT SuRiad i & R i R |
10. The appeal ﬁlﬁ% Py &E% Mllant‘is disposed off as above.

saufn Phs -

Superintendent (&Hmﬁi‘@'/ﬁnv PRATAP SINGH) \

Central GST (Appeals)  3gad (374ieT)/Commissioner (Appeals)
By R.P.A.D. ~ Rajkot - -
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