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The appeal under sub section (1 of Section; 86 of the Finance Act 1994, to the A ellate Tribunal Shall be ﬁled
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e appeal under sub section (2) and gA) of the section 86 the Finance Act 1994, shall be filed in For ST.7.as"
prescriged under Rule 9 (2) &(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of drder
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shali be a certified c6pYy)-

and copy of the order passed by the ' Commissioner authorizing the Assistant Commissioner or Deputy

Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
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it ar[?m /ORDER-IN-APPEAL
Shr1 Ashvmkumar Valam31bha1 RaJpara Prop Oof M /s Santosh ‘Enterprise,
At. V1rpar (M), Taluka Tankara, Morbi-363 650 (hereznafter referred to as
‘appellant) has filed appeal No. GAPL/COM / STP/331/2023 agmnst Order-
in-Original No.127/D/2022-23 dated 07. 12 2022 (hereinafter referred 'to as‘
; RER 1mpugned order’) passed by the Assistant Comm1ss1oner Central GST :

D1v1s1on I, Morbi (heremafter referred to as ad_]udlcatmg authorlty’)

2. Facts of the case, in br1ef are that as per data recelved from the

>

Y -
-~ Income Tax department the appellant appeared to have recelved various

amounts as consideration for providing taxable service during the perlod
2015 16 and 2016 17. It appeared that the appellant had not obtained

Serv1ce tax reg1strat10n and d1d not pay serv1ce tax. Therefore a show cause .

notice dated 11.12. 2020 was issued to the appellant demandmg service tax

of Rs.3, 68 074/- and proposmg penaltles under Sections 77 and 78 of the

F1nance Act, 1994. The adjudicating authorlty, by the 1mpugned order, |

conﬁrmed the demand of Rs.3 ;68,074 /- along W1th interest under Section

75 of the Flnance Act 1994 and imposed penalty of Rs.3,68,074 / under

, Sectlon 78 of the Finance Act 1994. He also unposed penaltles of

-*Rs 10, 000/ under Section 77(1)(a), Rs.10,000/- under Section 77(1)(c) and '0.'"
Rs"'1o;m/ under Séction 77(2) of the Finance Act, 1994 |

<31 Bemg aggrleved the appellant filed the present appeals wherem .
they, inter alia, contended that the show cause notice and consequentlal

~order has been 1ssued w1thout investigation and only based on the data |

prov1ded by 'Income tax department as per TDS and IT return is not

. sustainable in law.
| 3. 2 The. appellant submitted that Income Tax authorities have shared

1_ L ‘the data for venﬁcatlon whether the mcome shown in the1r returns are |

: _ taxable under Service Tax or otherwise. For that the department ought to
( 7» , o have conducted inquiry in thlS regard The CBIC in the letter dated
, b 26 10. 2021 has instructed that show cause notice should be issued, only
. after proper verification of facts. They contended that High Court of Bombay o ] .
in the case of Amnsh Rameshchandra Shah-2021 TIOL 583-HC- MUM SThad.
quashed identical show cause notice in which service tax was demanded
“'W1thout any venﬁcatlon and based only on the data prov1ded by the Income
Tax authorltles The appellant also rehed upon Circular No. 1053 /02 / 2017-
CX. dated 10.03.20 17 laying down guidelines for issuance of show cause

l AR notice. The appellant also submitted that Hon’ble Commissioner (Appeals), -
A 'CGST & Central Excise, Rajkot in his Order-in-Appeal No.BHV-EXCUS-000-
( 22-2021-22 dated '31;.03.2022' had also endorsed the same view.

o @/ : C Pagedofs




" Appeal No: GAPL/COM/STP/331/2023 -

s e
¥ G

3.3 The appellant also submitted that there was nho mention of the

nature of services provided, no service wise and year-wise bifurcation of the
Ny

income and no whlsper of any verification or investigation carried out by the

»
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department The adjudicating authorlty has filed to recognize the narne of

W‘an

the service and has not mentioned as to which service was provided by the

S AL, A

appellant and how it was taxable. He had just mentloned that service tax is

[ —

fequired to be paid as per Section 66B of the Finance Act, 1994.

3 4  The appellant submitted that the adjudlcatlng authorlty had.ignored
the instruction issued by the Board a.nd without verlfymg the facts and -
acting against the sp1r1t and direction of the instruction issued by the Board

had issued the impugned order He had rnentloned such facts and taken

such grounds which was never a part of the show cause'notice. Appellant .
submitted that there is an established principle that the facts ad allegations

which have not been mentioned in the show cause notice should not be a

part of the order. They relied upon the following case laws: -,

a) Huhtamaki PPl Ltd-2021 (50) GSTL.309 (Tn'-Ahrﬁd) o : . . ;
'b) = Ramadas-2021 (44) GSTL.258 (Mad) ~ L

) Mackintosh Burn Ltd-2020 (35) GSTL.409 (Tri-Kol)

d) Swpne Nagari Holiday Resort-2019 (21) GSTL.559 (Tri-Mum) ‘

8.5  The appellant further contended that the value arrived for dernand
- of service tax by resorting to Sectlon 72 of the Finance Act, 1994 is in gross

.v1olat1on of the mandate and procedures mentioned ,in Sectlon 72 itself. . im»

They rehed upon the following case laws

a) . Creative Travel Pvt Ltd-2016 (45) STR.33 (Del)

b) Carlsberg India Pvt Ltd-2016 (42) STR.55 (Tri-Del)
c) Coca Cola (I) Pvt Ltd-2015 (40) STR.547 (Tri-Del)
d) NBC Corporation Ltd-2014 (33) STR. 113 (Del)

3.6  The appellant submitted that the show cause notice and

consequential order was issued on the basis of information and details filed | ‘
. ) -~ i

-

by the appellant with Income Tax department and there was no suppression
~at a11 and as such the show cause notice was time barred. They relied upon L

the following case laws: ' .

a) Oriental Insurance Co Ltd-2021-TIOL-307-CESTAT-DEL

b)  Backstone Polymers-2014 (301) ELT.657 (Tri-Del)

c) Kirloskar Oil Engines Ltd-2004 (178) ELT.998 (Tri-Mumbai)
d) 'Hindalco Industries Ltd-2003 (161) ELT.346 (Tri-Del) : - i

3.7 The appellant submitted that the show cause notice or the impugned R
order failed to demonstrate how the activities carried by the appellant falls - |
under’ the definition of- ‘service’. They contended that the activities of the
appellant was exempted and ino service tax is' payable on the .amount.
received from Jalstrav Vikas Samiti, Virpar and Cirpar Gram Panehayat.
The appellant subi'nitted that they ca{fied out work of construction df check .
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dam and construct10n of road which are exempted by way of Sr. No 12(d) &
13(a) of Not1ﬁcat10n No. 25/2012 ST. '

4. Advocate Nitin Patel’and Shri Asv1nkumar Rajpara appeared for
personal hearing on 28. 03 2023 and subm1tted that the appellant
prov1ded works contract service to Jalstrav Vikash Samiti of Gujarat
Government and Virpar Gram Panchayat, local Government, which are
exempt from service tax under the Mega Exemptmn Notlflcatlon The
have submitted copies of works order, profit and loss account, ledger,
balance sheet, sample invoices and Form 206AS w1th ITR in this regard '
- They had submltted requlred documents for F.Y 2014-15 to the JRS
who had dropped issuance of show cause notice for 2014-15. However,
they did not receive any letter or notice for FY 2015-16 and 2016-17
and therefore could not defend before adjudicating authonty who
passed ‘the order on ex- parte basis." Therefore they requested to set

aside the Order- -in- Or1g1nal

S. 1 have carefully gone through the facts of the case, the 1mpugned
‘order, the appeal memorandum and wntten as well as oral subm1ss1ons
| made by the Appellants The i issue to be decided in this case is whether the
. nnpugned order, in the facts and circumstances of the case, conﬁrmmg the |
demand agamst the appellant and imposing penalty is legal and proper or

otherwise. . _ \

»

}"‘,6.‘ It is observed that the show cause notice in the present case was
issued on the basis of data provided by the Income Tax department. The

- adjudicating authority has confirmed Athe‘ demand Without even determining
the nature of service provided by the appellant. The appellant, in the present
appeal contended that the works carried out by them are construct10n of
check darn and construct10n of road for Jalstrav V1kas Samiti, Virpar and
"C1rpar Gram Panchayat On perusal of the documents submitted by the
appellant such as work orders issued by Jalstrav V1kas Samiti, V1rpar _
‘_and C1rpar Gram Panchayat, I find that the appellant was awarded the |

| ‘work contract for construction of check dam and road which. are

| exempted as per Sr. No.12(d) & 13(a) of Notlﬁcatmn No 25/ 20 12- ST
" respect1ve1y Therefore the 1mpugned order conﬁrmlng the demand is not ..
sustamable on merlts As the demand is not sustalnable the consequenhal ’

4 -pena1t1es are also not sustamable

7'. ~ In view of the above, I set as1de the 1mpugned order and allow the
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8. The appeal filed by the Appellant is disposed off as above. & 0 f :

qafaa / Attested

. Buperintendent . (@ Uqy g/ SHIV PRATAP SINGH)- | |
, - Central GST (Appeals) smaa (3rdfid@)/Commissioner (Appeals) c

By RPAD. - Rajkot
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