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. 'Ansmg out of above’ mentioned OIO issued by Addmonal/Jomt/Deputy/Asslstant Comrmssmner Central .. -

~“Excise /ST / GST Rajkot . Jarnnagar/ Gandhldham :
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. Any per(son aggneved by this Order-in-Appeal may | file an appeal to the appropnate authonty in {: following way.

‘\(.A,),; wﬂw ﬁﬁﬁv 199qﬁmae %m Hm@m Wwawarﬂrﬁm 1944ﬁam353%armﬁr“. '

CUA Bfal ta Customs Excise &, Service Tax Appellate Tnbunal under Sectnon 358 of CEA 1944/ Under Section 86
g e Finance Act, 1994 an appeal lies to:~ -

' (1) mtwgwﬁmﬁﬁ% T, wmwwmmmﬁmwﬁﬁﬂwm Q'E?'ﬁiﬁﬁ?. |

: ’l'he special bench of Customs, Excise & Serv1ce Tax Appellate Tnbunal of West Block No. 2 R. K. Puram, New
~Delhi’in all matters relating to classlﬁcatlon and valuation.. -

the West reglonal berich of C oms, Excise & Service. Tax A pellate Tribunal (CESTAT) at, 2n Floor, Bhaumali

R a3t o eJ
e . ‘Bhawan, Asarwa Ahmedabad 380016in case of appeals other than as mentron in para- l(a) above
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o A'l’he agPE to the App llate Tribun hall be ﬁled in quadruplrcate in form EA-3 / as prescrxbed under Rule 6 of
. Centr CISC {A&yeal Rules, 200 1 shall be accompanied amst ne which at least Shgil be accompame
a’ eeo 0‘! 350(50/ ; ,000/- wi ere o nt o du dem d mte;&st/g_ tly l: suptos
ac., and abové 5 cresggf(tw orm o &rosse avour o. Asst egrsh‘
U o branch of ynominated pu h sector b lace where the be of any nominated ﬁ lic sector bank
S gl}" e_ % a e w 666 }he bench of th bunal is sxtua d Apphcatlon made or grant of stay sh be
a ee of
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- "vTh der sub sectign (1) of Section 86 of th
©-in zvgagruplilgatgrlg Form T(S)a grescnbed under Ruﬁl'n 9(1f) e ules, 1994 d Shall be
e pameg by a_copy of the or aled against (one o
wchs or less; Rs.5000/- where the amount of service tax & interest demanded & penal evre is. more
akhs bu not e:tceedmg Rs Lakhs, Rs.10,000/- where e amount o sem & interest

& alty levied is mori ees, in the f rm o crossed b vour [ e
eg?set{-lart}of the bench o? nommated ctor Bank o f g ce w ere the‘g nch of Tnbun
A pphcatmn made for grant of stay sh be accompamed by afe€ of Rs.5

accompanied h
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‘ ce Act 1994 to the A pe ate Tnbunal Shall be filed:

1ch J)& ould be
by a fee f Rs 10Q0/- where the amount of service tax & mterest deman e en levied of
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e apgeal under sub section (22 and (2A) of the section 86 thg Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a c%

of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of whic shall be a certified copy)

and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy

Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. ' .

) e . Fei IeE g d dard andtefta s (ARe) ¥ wft arfieit & AT § Fehta Iave oo Afafam 1944 R am
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For an appeal to be filed before the ESTAT, under Section 35F of the Central Excise Act, 1944 which is also’

made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal agaigst this order shail e

before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or -
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, . . ) .
Under Central Excise and Service Tax, “Duty Demanded” shall include-:

i} amount determined under Section 11 D;

1) amount of erroneous Cenvat Credit taken; : _

ii1) amount &ayable- under Rule 6 of the Cenvat Credit Rules . :

*- provided further that the provisions of this Section shall not %gpll! to the stay application and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014,
»

(©) Revigion application to Government of India: . -
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Minis

of Finance," eggf‘:%nent of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-11000 .

+under Section 35k
- of Section-35B ibid:
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In ca’ls-g of any losiof goods, wh/ere the loss gccurs in transit from a factory to a warehouse or to another factory

or from one warehouse ta-another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse . .

(ii)' gmm;r?;m%?gﬁ Wﬁggf??ﬁwﬁrﬁmﬁimwﬁﬁﬁvmm%gﬂﬂﬂz)%uﬁﬁ,

of the CEA 1944 in réspect of the following case, governed by first proviso to sub-section (1]

In case of rebate of duty of excise on goods exported to any country or territory outside India of oh excisable
matt;rial usec? in the matyml[acture o? th% goodsx\ghirgﬁ are exgoned t%-y any count:s-yy or territory outside India.
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( In case of goods exported outside India export to Nepal or Bhutan, with’out% péyment of duty.
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Cired_it of any duty allowed to btgutjlized towards pgym,ent of excise duty on final products under the provisions
of this Act or the Ruleg made there under such order is ;iassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2)j Act, 998. ) .
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The above application shall be made in dyplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals), Rl?l%s, 001 ,within 3 months ‘g)om tfxe' date on which the sg::'der sought to be gPpealed ainst1 s
communicated and shall be agccogﬁlaax}:%d by two copies each of the OIO and Ordér-In- pé)e . It should also be
- €

accompanied by a cogﬁ of TR videncing payment of prescribed fee as prescribed under Section 35-EE
of CEA, 1944, under Major . .

Head of Account. %
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1000 -/ﬁmﬁﬁmmgl . . . .
, The revision ag%hcauon all be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One:Lac.
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the order covers variousnumbers of order- in Original, fee for eacgu%é.lo. %gould be paid in the aforesaid manner, |
or,

notwithstanding the fact that the one appeal to the Appellant Tril e one applicationto the Central Govt.
As the case ma)gw be, {s filled to avoid scgl%toriawork?lpexcalging Rs. 1 lakh fee of RSBEIOO/- or each. .
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= 1) .
ne copy of application’ or O.1.O. as the case may be, and the order of the adjudicatin uthority shall b
court f&ystam%pof Rs.6.50 as prescribed under Sclimegule-l in terms of the Court Fee Act,glg75,%s%ns1ended?ar. 2.

(F) mmﬁwgﬁﬂmmm;mm) frammaeht, 1982 ¥ affiq wd s wafuw A #

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
gnd Service Appellate ’f‘lﬁbunal (Procedure) Rules, 1982. S
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appellant may refer to the Departmenra] website \frww.c ec.;zov.%no apPe o the higher appellate a-u ority, the
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of order .
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GAPPL/COM/STP/399/2023

L artﬂa an'?atl/onnER-m-APPEAL |

- .'_;, M/ s VPMC and Assoc1ates, 13-14, Sa,dhana Complex, Opp Indusmd ’

7 Bank Ravapar Road Morb1 (heremafter referred to as the appellant) has ﬁled' ‘
o appeal No. GAPPL/ COM /STP/399/ 2023 “against Order-m—Ongmal
| i B :No 57/D /2022 23 dated 21.10.2022 (heremafter referred to as 1mpugned order’)
, | o | passed by the Assistant Commlssmner Central Ex01se & CGST D1v131on, Morbi-

i (heremafter referred to as adjud1cat1ng authonty’)

ol Br1eﬂy stated facts of the case are that as per data recexved from_ the

,:;.Income Tax department the appellant appeared to have recelved various

amounts as cons,1derat10n for provrdmg taxable service durmg the penod 2014-
15. It appeared that the appellant had not obtamed Semce tax reglstratlon and '
~’dld not pay serv1ce tax Therefore a show cause notice dated 28. 09 2020 was -
S :1ssued to the appellant demandmg serv1ce tax of Rs 2,42,7 99 /- and proposmg"
: . | penaltles under Sectlons 77 and 78 of the Fmance Act 1994 The adJudlcatmg ;
| authorlty, by the unpugned order, conﬁrmed the demand along \mth interest -

$:10,000/ - under Sectlon 77(2) of the F1nance Act, 1994.

ei g. aggrleve ,Mthe appellants ﬁled present appeal whereln they, lnter'

B SerV1ces and obtamed Semce Tax reg1strat10n They contended that the

Sl under Section 75 of the Fmance Act 1994 and 1mposed penalty of Rs 2 42 7 99 / ‘
L under ‘Section 78 of the F1nance Act 1994, He also 1mposed penaltles of -
t'”Rs 10 OOO/ under Sectlon 77(1)(a), Rs. 10 000/ under Sectlon 77(1)(c) and o |

E : .‘alla, contended ‘that they were engaged 1n prov1d1ng Charte;red Accountantw h

adjudlcatmg authorlty at paragraph 19 observed that the us;come recelved in o |
_,2013 14 was Rs.8,88 954/ and therefore, erred in, not allowmg the sma.ll -

. | » serv1ce prowder exemptlon of Rs 10 lakhs in the year 2014 15. The appellant :
E | subm1tted that after deductmg the threshold exemptmn the value of services on o
_f whlch serv1ce tax payable was Rs 9, 65 151/ and they were requlred to pay:, s

serV1ce tax of Rs 1, 19 293 /- The appellant subm1tted that they have paJd serv1ce

tax of Rs 1 13 306/ along w1th 1nterest and accepted to pay the remammg : o

» Vserv1ce tax 11ab111ty

| 3 1 Regardmg penalty for non ﬁhng of return ‘the appellant subrmtted that

:they had apphed for centrallzed reg1strat10n and apphed for surrender of Serv1ce |
:tax reglstratlon before the due date for ﬁhng of ST-3 return for the penod October": :
¥ to March 2015 Due to techmcal glltch in the portal they Were not able to ﬁle ;

th return: ‘and mformed the department v1de letter dated 26 042017

LT "3 2 As regardmg the penalty for non-submlss%on of docurnents the appellant‘

mitted that- they have never recelved any of the letter from the department -

’the documents Further the appellant subm1tted that they Were
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, o GAPPL/COM/STP/399/2023

already registered \mth the department and already paid service tax and hence R
no penalty could be 1mpo,sed on them. The appellant also: contended that the
demand is time barred as they have not suppressed anything from the

department and the ngtice was issued beyond 30 months from the relevant date.

- e b TS T TR T

4, Chartered Accountant Rushi Upadhyay a'ppeared for personal hearing on . |
- 15.03.2023 and submitted that the adjudicating authority has not considered

that the turnover of the appellant in the previous year was le'ss.than Rs.10 lakhs
and, therefore, the remaining liability was only Rs.5,987/- as mentioned in patg
7 of grounds of appeal. He submitted that as may be seen from the challan dated
21.01. 2015 with assessee code the appellant was already havmg service tax
reg1$trat10n and allegation to the contrary 1s incorrect. He submitted that since

they had appl1ed for centralized registration, there was delay in filing first service

tax return due technical glitch. He submitted that the appellant did not receive

the enquiry letter alleged to have not been 1ep11ed in the show cause notlce The
appellant be1ng Chartered Accountant had d1scharged all statutory comphances ‘

and is willing to pay the amount of Rs.5,987/- remaining unpa1d due to mistake @
of the accounts. He submitted that penaltles under Sect10n 78, 77(1)(@), 77(1)(c) ) .

and 77(2) are not Justlﬁed. Therefore, he requested to set aside/modify the
; Order-in-Original and to allow the appeal. )

5. I have carefully gone through the facts of the case, the impugned order,

grounds of appeal in the appeal memorandum and written as Well:~aS~«s01~'-aTv~,‘»!é:? e
submissions made at the time of personal hearing. Th‘e question to be answered |

in the present appeal is whether the impugned order confirming the demand and

imposition of penalty is proper or otherwise.
p »

6.  The show cause notice demanding service tax was issued to the appellant
on the ground that there‘ was difference in value as per ITR/26AS furnished by .
Income Tax department and the value as per ST-3 ﬁled‘by the appellant for the
F.Y 2014-15. The appellant contended that they have already paid service tax of
Rs.1,13,306/- along with _intere_st after availing threshold exemption and
accepted to pay the remaining service tax liability. In this regard, I find that the
" adjudicating au'thorit}'f, at paragraph19 of the impugned order, observed that the
income received in 2013-14 was Rs.8, 88,954 /-. However he did not allow the
small service provider exemption of Rs.10 lakhs i in the year 2014 15. 1 observe
that the adjudicating authotity has not given any valid reason for re_]ectmg the |
claim of the . appellant for the threshold exemption as per Notrﬁeatmn | 1
No.33 /'2012—ST. As per said :notiﬁcation, the service provider is eligible for
exemption from payment of service tax upto 10 lakhs in a Financial Year
_ provided that the aggreg_ate value of taxable services rendered by a provider of

~ taxable service from one or more premises, does not exceed ten lakh rupees in




s - six thousand elght hundred twelve only) and uphold penalty of Rs.5 987/ _ 4
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- ; ’, is pald W1th1n 30 days of recelpt this order. I set a81de the penaltles 1mposed,

- GAPPL/COM/STP/399/2023 -

!the ‘pr’eceding financial yearig"lrri_ the -preSerft case,the aggregate value‘, of taxable

‘\ service in the preceding financial year 2013-14 did not eXceed 10 lakhs, and

mnce the appellant was ehglble for exemptlon upto 10 lakhs in the F.Y 20 14-
15 After deducting the threshold exemption, the value of serv1ces on which
serv1ce tax payable was Rs 9,65, 151/ and the appellant was requlred to pay 7
serv1ce tax of Rs. 1,19 293/ The adjudlcatmg authority observed that appellant '

i " has already pa1d service tax of Rs. l 13 306 /- along with 1nterest and thus the
B | actual short payment of service tax was only Rs S, 987 /- Accordmgly, the. penalty -
o under Sectlon 78 of the Flnance Act 1994 shall be to th1s extent only and not} :

*

on the demand conﬁrmed

: '7 . As regardlng the. 1mpos1t10n of penaltles under Sechon 77(1)(a) 77(1)(c) :

and 77(2) of Finance Act 1994,1 ﬁnd that the appellant was already reglstered

: W1th the department and after surrender of regrstratmn they were not able to file

return Therefore, I do not find any Justlﬁcatlon in imposing penalty under Saldl |

Sect1ons .and accordmgly I set as1de the penalt1es 1mposed under Sect1ont' |
7’7"(1)(a), 77(1)(0) and 77(2) ibid. o '

;8. In, view of the above, I set aside the demand of Rs.1,23 506/ (Rupees one: i _' _‘ |
. " lakh twenty three thousand ﬁve hundred six only) and uphold demand of ’

the sa1d demand and re?namlng demand of Rs 5 987 / shall be pald w1th._
apphcable 1nterest I'set aside penalty of Rs 2,36,812/- (Rupees two lakh th1rty' |

(Rupees ﬁve thousand nine hundred elghty seven only) under Sectlon 78 of the, .

Flnance Act 1994 Wthh shall get reduced to 25% in terms of second prov1so : o

under Sect10n 7 8(1) of the Fmance Act, 1994 1f the demand 1nterest and penalty - :

- under Sechon 77(1)(a), 77 (1)(c) and 77(2) 1b1d

mmﬁﬁaﬂﬂimmmmm#ﬁmm%l

_-,9. The appeal ﬁled by the Appellant is dlsposed off as above

wrﬁalAttested
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Supeﬂntendent . (ﬁﬁ uamf%re'/ SHIV PRATAP SINGH)
Central GST (Appeals) a{rgaa (Gfdl?l)/Commlsswner (Appeals)
Rajkot R | v e
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