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Any person aggrieved by this Order-in-Appeal mady file an appeal to the appropnate authority in the followmg way.
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. tpg:aal to Customs, Excise & Service Tax Appellate Tribunal under Sectmn 35B of CEA, 1944 / Under Section 86
e F‘mance Act, 1994 an appeal lies to:-
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The special bench of Customs,- Excxse & Service Tax Appellate Tnbunal of West Block No. 2, R.K. Puram, New
Dethi in all matters relating to classification and valuation.
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‘ . . To the West reglonal bench of Cgstoms Excise & Service Tax Appellate Tribunal ACESTAT) at 204 Floor, Bhaumali
Bhawan, Asarwa Ahmedabad 380016in case of appeals other than as mentioned in para- 1{a) above ,
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: The ag-pg to the Appellate Tribunal shall be ﬁled in quadruphcate in form EA- 3 / as prescnbe under Rule 6 of
© " Centr xctse {Ad)&)eal) ules 2001 ahd shall be accompanied amst one wlaxch at least sh g'l{l be accompanied
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' The appe al under sub section (1) of Section 86 of the Finance Act 1994 to the A pellate Tribunal Shall be ﬁled_

be accompanied
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e lakhs b ui not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of serv1ce tax & interest

fitgied & penalty levied is more than Lakhs rusp es, in the fi rm of crossed bank draft in fayour of the
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e appeal under sub section (23 and f%A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 g) &9(2A) of the Service Tax Rules, 1994 and shall be accom anied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy)
and copy -of the order %assed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an a peal against this order shall lie

. before the Tribunal on paaIyment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
on

penalty, where penalty
ceiling of Rs. 10 Crores, . . , .
' Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D; ;
i) ampount of erroneous Cenvat Credit taken;
ii1) amount payable under Rule 6 of the Cenvat Credit Rules .
- provided further that the provisions of this Section shall not ttagplg to the stay aRpl.ication and appeals
e Finan

e is in dispute, provided the amount of pre-deposit payable would be ‘subject to a

pending before any appellate authority prior to the commencement of ce (No.2) Act, 2014,
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1
A revision é{p]glication lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministliy
of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-11000
uPéier n_Sectzlsosx]x3 tS’EE of the CEA 1944 in‘respect of the following case, governed by first proviso to sub-section (1j
of Section-35B ibid: . i
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In case of any loss of goods, where the loss gccurs in transit from a factory to a warehouse or to another factory

or from one warehouSe to another during the course of processing of the goods in a warehouse or in storage .

whether in a factory or in a warehouse ] ‘
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In case of rebate of duty of excise ?n goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or. Bhutan, without payment of duty.

1/ :
g‘%d‘&% Ef any duty al}owed to be utilized towards p ent of excise duty on final products under the provisions
of this Act or the Rules made there under such order is gassed by the ‘Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance {No.2) Act, 1998
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‘The ab/ove g 1plication shall

be made in dlﬁplicate in Form No. EA-8 as specified under Rule, 9 of a?enmell Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be gf:pe ed against is
communicated and shall be‘accomapuamed by two copies each of the QIO and Ordér-In-Ap . 1t should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE
of CEA, 1944, under Major Head of Account. :
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The revision g %hcauon all be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is:more than Rupees One Lac. B
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the order covers varigusnumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner,

notwithstanding the fact that the one appeal to the A%pella_n.t Tribunal or the one application to the Central Govt.
As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs."100/- for each.
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é?; copy of applicatxon/or 0.1.0. as the case ma‘x‘be, and the order of the ad'udicatinglauthority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procegurgin lgules, 1982. =
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Appeal No: GAPL/COM/ STP/1 019/2023

UIe TSR /ORDER-IN-APPEAL

\

s Behmd Hotel Krishna Park, Gondal Road, NH 27, Post Vavd1, Rajkot- -360004
(heremafter reférred to as appellant) has ﬁled appeal agamst Order-in-Original
No. 21/ REF/ 2019-20 dated 20.02.2020 (heremafter referred to as. ‘impugned

order)) passed by the Deputy Commissioner, Central GST, D1v1s1on Rajkot-II .

(heremaﬁer referred to as. adJud1cat1ng author1ty’)

| 2. Facts of the case,  in brief, are that a demand of Serv1ce Tax of
B Rs 52,53,868/- was confirmed against the appellant against which the appellant
ﬁled appeal before _.,_Com_rmssmner (Appeals). While filing appeal the appellant

‘ deposited an amount of Rs.3,94,041 '/~.under Section 35F of the Central Excise

. Act, 1944 by ‘dehit from electronic credit ledger maintained under the CGST Act,

: ~ 2017. The Commlss1oner (Appeals) has set aside the demand vide Order-in-
| Appeal dated 22.10.2019. Thereafter the appellant filed refund of Rs. 3 94,041/-
. ' pre- depos1ted at the t1me of filing appeal under Section 35F of the Central Exc1se
| Ac,t 1944. The refund sanct10n1ng authorlty rejected the sa1d refund claim on
the ground that the application for refund of pre- depos1t is not el1g1ble under any

appropr1ate sect10n of CGST Act 2017.

' submltted that;

(1) Before rejectlng the refund the adjud1cat1ng authonty was supposed to
1ssue show cause notice stating grounds on which refund of pre- depos1t is 11able

" to be reJected and was also supposed to hear appellant in person

‘ ,(11) _ As per provision of Sect10n 35F of the Central Excise Act, 1944, it was

~'mandatory to make pre-deposit as per savlng clause under Set:_tion 173 read with -

"lsection l74(2)(ﬂ of CGST Act, 2017. Prior to 01.07.2017 it was also permissible
'to make paym‘ent of pre 'deposit from balance lying in Cenvat Credit account and
'qu:h effect from 01.07.2017 under GST era as per the decision of CESTAT in the

, ~ case of M/ s Dell International Services India Put. Ltd. Vs Commissioner of Central ‘
i Tax, Bangalore-201 9~TIOL-28‘6—__CESTAJT,-BANG., once it was liable to make pre-
deposit and as per CESTAT's'above decislon under CGST Act, 2017 and rules '

: made thereunder it cannot be d1sputed while sanct1on of refund The refund of

such pre deposit has to be governed under erstvvhlle c1rcu1ars Nos. 275/37 / 2K-

 CX  dated 02.01.2002,  802/35/2004-CX  dated = 08.12.2004,

¢

| , 984/08/20141053/2/2017 -CX dated 10.03.2017. _‘ ~ the t1me ~of

1mplementat10n of Goods & Service Tax, unut1hzed balance lylng in Cenvat Credit

'on“"14'o of the CGST Act, 2017.
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Appeal No: GAPL/COM/STP/1019/2023

- (1iy) " The provisions of Section 142(3) of the CGST Act, 2017 specifically

provides that evefy claim of refund filed by any person before, on, or after the

appointed day, for refund of any amount of Cenvat Credit, duty, tax, interest or

any other amount paid under the existing law, shall be disposed of in accordance .

with the provisions of existing law and any amount eventually, accruing to him

shall be paid in cash, notwithstanding anything to the contrary contained under

the provisions of existing law other than the provisions of sub-section (2)"of

Section 11B Of the Central Excise Act, 1944,

(iv) The refund sanctioning authority has wrongly interpreted Circular No.
58/32/2018-GST' dated 04.09.2018 and Circular No. 42/16/2018-GST dated

- 13.04.2018 and given _contradictory findings, inadvertently instead of Rule
| 142(2) Of CGST Rules, 2017, Section (142(2) of the CGST Act, 2017 was referred

for the DRC-3 but not as an authority for making an application for refund. It

cannot have any relevance with the mode of payment i.e. making of payment of
pre-deposit by debiting from Electronic Credit Register under the CGST Act,

2017 espeoially when same is perrhissible as per CBIC Circulars read with

CESTAT decision. The pre-deposit was paid from :Input'TaJL( Credit lying in

Electronic Credit Ledger and it does not cease to be pre-deposit. Refund of such

amount have to be sanctioned and paid in cash only under Section 142(3) of the

CGST Act, 2017 considering the payment made from Electronic Credit Ledger at

par with Cenvat Credit Register maintained under erstwhile Cenvat Credit Rules.

4. = The appeal was disposed of vide Order-in-Appeal No.RAJ-EXCUS-000-

. APP-102-20270 dated 25 /28.09.2020. The said Order-in-Appeal was set aside

by Hon’ble CESTAT vide Final Order No.A/11240-11241 /_202A2'dated 11.10.2022
and remanded back to the Commissioner (Apf)eals). The department filed
Misdellaneous Application for rectification of mistake, but the same was
dismissed by Tribunal vide order dated 17.02.2023. Accordmgly, the appeal was
again taken up for d1sposal '

5. Advocate P.D.Rachchh, appeal;ed for personal hearing on 1'3.03.2023 and -

submitted that the Order-in-Appeal dated 22.10.2019, based on which refund of
pre-deposit‘_was claimed, has not been challenged and has become final.
Therefore the pre- deposit 'amouht has to be refunded and the same has not been
d1sputed by the ongmal authorlty also. The original authonty has reJected the

claim merely 01t1ng procedural reasons. The Commissioner (A) in the Order-in-

Appeal dated 28.09.2020, though held the refund due by way of re-credit, has

' erroneously in the operat1ve portion mentioned that 1mpugned order is upheld

éd appeal is rejected. Therefore, Hon’ble Tribunal has remanded the matter for

- necessary rectification. He requested to allow the appeal and to issue fresh order

Page 4 of 7
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Appeal No: GAPL/COM/STP/1019/2023

this regard. In the written submission, the appeilént reiterated the submissions

 made in the personal heanng

" 6. The present appeal has been remanded back by Hon’ble CESTAT v1de Flnal
Order No.A/11240- 11241 /2022 dated 11.10. 2022 with the followmg d1rect10ns

-

“5. I find that there is no a’zspute that the appellant have made pre-deposit in terms of Section

35F for entertaining the dppeal by the Commissioner (Appeals). The learned Commissioner -

(Appeals) also entertained the appeal on payment of 7.5% though the same was reversed in GST-
ITC account. This clearly shows that the Commissioner (Appeals) has accepted the 7.5% reversal
in GST-ITC as pre-deposit in terms of Section 35F. From the impugned order, the learned
Commissioner (Appeals) also given clear finding at page No.36 in para 7 of Appeal
No.E/1 0855/2020 and page 31 in para 7 of Appeal No.E/10853/2020 which is reproduced below:

...However, payment of, pre-deposzt by the Appellant is not under dispute. The appellant
is, therefore eligible to avail credit of Rs.3,94,041/- in their Electronic Credit Ledger.”

¢ .....However, paymertt of pr'e-deposn by the Appellant is not under dispute. The appellant
is, therefore elzgzble to avail credit of Rs.3,19,690/- in their Electromc Credit Ledger "

6. * Despite ‘the above clear fi ndmg the Commissioner (Appeals) has upheld the Order-in-
. Original and rejected the appeal which is contrary to his findings. Since the Commissioner

(Appeals) has agreed that the appellant is eligible to avail the credit in their electronic credit ledger -

the appeal should not have been rejected, whereas the refund should have been allowed if not in
cash, but atleast by way of credit in their electronic credit-ledger. This is an apparent error in the
order of the Commissioner which needs to be rectified. Accordingly, I set aside the impugned order
arid remand the matter to the Commissioner (Appeals) to give a clear order considering his own
~ finding that the appellant is eligible to avail the credtt in their electronic credit ledger. Appeal is
o allowed by way of remand.”

I 7  From the perusal of the above order of Hon’ble CESTAT, I find that the .

lbunal has rernanded back the matter to g1ve a clear order considering the

'findmgs g1ven in"the Order -in-Appeal. My predecessor at paragraph 7 of the

: Order—m-Appeal No.RAJ- EXCUS 000-APP-102-2020 dated 25/28.09.2020 has

glven ﬁndmgs as under

“7. . Ifind that the Appellant had.made payment of pre-deposit from Electronzc Credit Ledger
_and prior to 01.07.2017 it was also permissible to 'make payment of pre-deposit from balance lying
in Cenvat Credit Account in light of the decision of CESTAT in the case of M/s Dell International

Services India Pvt. Ltd Vs Commissioner of Central Tax, Bangalore-2019-TIOL-286-CESTAT-

BANG. Regarding the plea of the appellant to grant them refund of pre-deposit paid by them
' through Electronic Credit Ledger under Section 11B of the. Central Excise Act, 1944 read with
" Section 142(3) of the CGST Act, 2017, 1 find that the appellant is not eligible for refund under
Section 11B of the Central Excise Act,1944 for the simple.reason that even before 1.7.2017 when
the Central Excise Act,1944 was in force, there was no provision to grant refund in cash for pre-

v deposit paid by way of debiting Cenvat Credit Account under Section 11B ibid, and such pre-

deposit was restored in Cenvat Credit Accounts only. When refund was not permissible in existing
“~_ “law prior to 01.07.2017, then there is no question of granting refund in cash for pre-deposit by way
of debiting Electronic Credit Ledger after 01.07.2017. The refund claim filed under Section 11B of

 the Central Excise Act, 1944 is, thus, not maintainable. For this reason, I discard this plea of the

Appellant as devoid of merit. As regards applicability of the provisions of Section 142(3) of the
Central GST Act, 2017, I find that Section 142(3) ibid states that the refund filed before, on or after
01.07.2017, forrefund of any amount-of Cenvat Credit, duty, tax, interest or any other amount paid
under the existing law, shall be disposed of in accordance with the provisions of existing law and

any amount eventual accruing to him shall be paid in-cash, notwithstanding anything to the

' contrary contained under the provisions of existing law other than the provisions of sub-section (2)
" - of Section 11B of the Central Excise Act, 1944. These provisions clearly envisage that for getting
a refund of eligible credit, the Appellant should follow the procedure of existing law. prescrlbed

and any amount eventually accruing to him shall be paid in cash. As discussed by me in para supra,
sasgrovisions of erstwhile Central Excise Act, 1944 did not allow the refund in cash in respect of

hz % deposzt paid by way of debiting Cenvat credit. Thus, refund claim is also not maintainable
ejon 142 (3) of the Central GST Act, 2017. However, payment of pre-deposit by the
a not under dispute. The appellant is, therefore, ellglble to qvail credit of Rs 3, 94 041/-

o¢rronic Credit Ledger /ﬂ, , _
| /’ﬂ/ " Page 5 of 7
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Appeal No: GAPL/COM/STP/1019/2023

8. As per the above findings, it is evident that though the claim of the

appellant for granting refund in cash is rejected, it was categoricallyz mentioned

that the appellant is eligible to avail credit of Rs.3,94,041/ - in their Electronic

Credit Ledger. I observe that the finding, that the appellant is eligible to avail

credit in electronic credit ledger, ‘is not challenged by the department. On the

other hand, Hon’ble Tribunal while disposing the Miscellaneous Application

(RéM) No.10053 of 2023-SM vide Miscellaneous Order No.M/10065-
10066/2023 dated 17.02.2023 observed as under: |

“5. In my view, learned Commissioner (Appeals) should have disposed of the appeal
maintaining the aforesaid observation and only for this limited purpose the matter was remanded
-to Commissioner (Appeals). It is also noted that during the hearing learned Authorised
Representative also supported.the order of the Commissioner (Appeals) recorded his submissions
in para 3 of the order, is reproduced below:-

) 3. Shri R K. Agarwal, learned Supermtendent (Authorized Representative) appearing
on behalf of the Revenue reiterates the findings of the impugned order. He submits that the
learned Commissioner (Appeals) has allowed the credit of this pre-deposit amount-in their
electronic credit ledger, therefore, the appellant should not have any grievance. He also
placed reliance on the decision of Division Bench of Allahabad Tribunal, order dated
23.08.2022, whereby it was held-that pre-deposzt cannot be made by way of debit in ITC.’

It can be seen that this Tribunal has passed order strictly conszderzng the Authorised =

Representative s submissions and also considering the observation made by learned Commissioner
(Appeals) in the impugned order. 1 further observe that on merit also there should not be any
objection to the appellant if the credit is allowed in their Electronic Credit Ledger.”

9. In view of the above, it is clear that the department also agreed that

the appellant is eligible for refund by way of re-credit in electronic, credit

‘ledger. Accordingly, I set aside the impugned order and hold that thev '

appellant is ehglble for refund by way of re- credlt in ‘their electronic credlt o

L]

ledger

g, aﬁmmﬁﬁnﬁmmmmmémmél

10. * The appeal filed by the Appellant is disposed off as above.

| Attested
ﬁ%/’b}

Central GST (Appeals) STad (G{fﬂ?f)/Commlssmner (Appeals)
By R.P.AD. Rajkot
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