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‘Passed by Shri Shiv Pratap Singh, Comm1SSJ.oner (Appeals), Rajkot
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Arising out of above mentioned OlO issued by Additlonal/domt/Deputy/Assxstant Commlsswner Central
: Excxse/ST/ GST, Rajkot/Jamnagarl Gandhldham i

B mﬁaﬁaf&slﬁmﬁm amw q# 94T /Name & Address of the Appellant & Respondent -

' M/s. Falcon. Pumps Pvt Ltd, Survey No. 39/4, Vavdi Industrial Area, Behind
Hotel Krishna Park Gondal Road, NH 27,, Post Vavdi 360004.

mwﬁsr(mﬁwﬁaﬁwﬁ:ﬁwﬁﬁaaﬂ%ﬁmm / e ¥ wwer ardfter TTAT AT wwAT 81/ y
Any person aggneved by this Order-in-Appeal may file an appeal to the appropnate authonty in the following way.

A i e et Loy sfafr | 1944  err 3 s
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' " A Bfal to Customs, Excise & Service Tax Appellate Tribunal under Sectxon 3SB of CEA 1944 / Under Section 86
- e Finance Act, 1994 an appeal lies to:-

i) : ¥ o} s ﬁwﬂum ﬂwwﬁaﬁvwmﬂmﬁﬁﬂwﬁe %‘ea’hﬁwz
o T e e Izﬁtl IR o
The spec1al bench of Customs, Excige & Service Tax Appellate Tnbunal of West Block No. 2, R.K. Puram, New
I Delhi 1h all matters relatmg to classification and valuation
P 1(al mmwﬂﬂ’r%m anvft aft Wwﬁ%ﬂnazmm Rree)
: mf Eﬂ’w atmmz 3¢oo z a %‘H ) . (

:To the West re; onal bench of Custo JE cise & Service Tax Appellate Tribunal (CESTAT) at, 2nd Fl Bh ali’
B(l)xawan, Asan;‘vla Ahmedabad 3800 ltgfn c)t;se of appeals other 1:.an as mentloneé' m parar2 1(a) abov%or » am

w@w 2001 %@6*@&@
977 EA-3 % ¢ ﬁmwaﬁqusﬁ %ﬁ?«
. ;r:-k ’ITSO ooo/— 5, 000/— .
. 10 oo /- m KIRULR =TT % o
;. I el R ﬁqa%umm:ﬂﬁvr (a%aﬂir) mm- § 500/-
RS o 114 0 e d mn FATETN/ - -
" ".The.ap aPeal to the Appe te Tribunal shall be filed in quadruphcate in form EA- g / as prescnbe under Rule 6 of
: Centr; Exc1se A&peal) ules 200 l and shall be acco amst one which at least should be accomplame
\ + by a fee of dO 30, 000 - W] ere 0 nt 0 ?uty deman uér a&“/l}’ﬁﬂ ty i;efund is pto S
' Lac, 5 La res t1ve t¥x in the orm crossed avour of Asst. Registr.
:of branch of any nommate c sector b e place where th ench any no ated ublic sector ba.nli
v of the place w e the bench of the Tnbunal is sntuated Apphcauon made for grant of stay shall be accomp
e by afee ofRs ‘ . B _ e
"(B) ”~
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£ eal under sub secuon (1) of Section 86 of the Fma.nce Act 1994 to the A pellate Tribunal Shall be filed .

Qplicate in- Form 3 prescnbed under Rule 9 Sfm% ax Ru es, 1994, gn Shall be

y a_copy of t.he or e appealed against (one o w ich e ce coP% and . should be,
Ry a fees of Rs. (l_l ere the amqunt of semce tax & mterest eexg 3 penal levied of = .
Rs.5000/- where the. amount semce terest demand ty levied 18- more . -

e riot_exceedmg Rs. s.10,000/- wf ere the %mount (3 & }rxgtf:resé

e evied 1s m La.kg r\é;pees in the cr .
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& ud

gfdgt dew #¢ (I A ww IR i )y AR T WgF AT IITH, FAY IS
/m,ﬁmmﬁmﬁaﬁ?aﬁmm wﬁaﬁmmvﬂmﬁ% l

, / :
e appeal under sub section (22) and 81\) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
i A) of the Service Tax Rules, 1994 and shall be acconipanied by a copy of order ,

prescribed under Rule 9 g) &9(  Se | r
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a ce ed copy)
and copy of the order %assed by the Gommissioner authorizing the Assistant Commissioner or Depudy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appeliate Tribunal.
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(iii) Az st Frauvash ¥ figw 6 ¥ siwfa dg @ ] - ‘ )
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to,Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in.dispute, or
spenalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, : C
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken; .
i) amount tiayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not gplghtlo the stay aRplication and appeals
e

.

pending before any appellate authority prior to the commencement of ance (No.2) Act, 2014.
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A revision application lies to the Under S&::retary, to the Government of India, Revision Application Unit, Minisuiy
of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-11000
utpggrﬁSectéosnB gE(:lE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1)
of Section-. ibid: .
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gll' (g_ase of any los%of goods, wht%re the loss gccurs in t.rainsu from a factory to a warehouse or to another factory

om one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse g .

(i) m?stMQ?gmgm?mﬁmﬁmﬁﬁﬁﬁumw%w(Rﬁ'«:)%mﬁﬁ,

/ .
In case of rebate of duty of excise on oo%s exported to any country or territory outside India of on .excisable
material used in the ma?m acture o?th goods hgh are exgorte‘é gy any countr? or territory outside India.

L
iii) - I IenE A F WA ﬁmm%m,mmwﬁmﬁuﬁrﬁmm ] :
i) In case olﬂsgods exported outside India export to Nepal or Bhutan, withoutg péyment of duty.
(iv) ?ﬁm ¥ IYEA F & *ﬁrqﬁrzgﬂﬁzmafﬁﬁw@ ;Trgﬂ‘m 1Ry Y w8 § T Y e
mq{?/%m %aﬁamﬂmz),l 98 $t &7 109 %mgﬁrm Mﬂ%tﬁtgmﬂw
1 B ’ :
, OC{%I%E %c?g- (til‘\ltyRu ggr%iag)cbt% ;tgliﬁ% é?‘;ﬁ‘é s pg{irn,ent of excise duty on final products under the provisions

18 q%ssgd y the Commissjoner {(Appeals) on or after, the

or|
date appointed under Sec. 109 of the Finance (No.2) Act, 199

e $t 2 afdar yox dedr EA-8 ¥, o 6 =ity g : Tae) & 9%?«' \
© m!ﬁw%s %ﬁ 2 a%qnwﬂ?%m# ﬁ%mmh j 0% mm ag%?ﬁ
g | INTE A , 1944 # a<T 35-EE mﬁuﬁﬁﬁm%tm% T YT TR-6 it wfd g it skt

The above ag lication shall be made in duplicate in Form No. EA-8 tﬁs sg)eciﬁed under Rule, 9 of Central Excise.
(Appeals), Riiles, 2001 within 3 months Iffom the date on which the order sought to be :Ppealed against 1S
communicated and shall be accompanied by two copies each of the QIO and Order-In-Appeal. It shoul also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE
of CE:{ 1944, under Major Head of Account. - ) A .

- (vi) qUT AT & qTY gufﬁa ) agrft i arht | ' . :
loogawmqmm T mirﬂ?wﬁzoopmgn%% FTT 3l afR derw @ O T F 9T & ST 9 @ F
-/ T e faan | . :
The rev1/sion ag%icatio;"ghall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

B e T e A L L] T ],

the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be paid in the oresaid manner,

notwithstandin, fact that the appeal to the Appellant Tribunal ne application to the Central Govt.
As the csase ma_% g:? i8 %tlletf‘ to avgixcllescgl%todg work %p:x(gnsingnRs. 1 l&ht?geoofeRsl.’pl &)a /- or%acfl. ‘en ov
(E) . i FfRfraw, 1975, ¥ Agge-1 3 e W AR TF T e K 9fd o Ruifa 6. 50 T A AT

One copy of applicatxon/or 0.1.0. as thg case may be, and the order of the adjudicating authority shall bear a
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Cou Fee Act, 1975, as amended.

M B, S g e St o e, 2§ ¥ e P

. Attention is also invited to the rules covering these B.{'ld other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

(G) waﬁ;ﬁw I g mmammmmmm%mmwm
www.cbec.gov.in 1 :

For the elaborate; detailed anc{ latest {rrovisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in :
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L | mm/ORDER-IN-APPEAL

_(heremafter referred to as appellant) has filed appeal agamst Order-in-Original
. No.20/ REF/ 2019- 20 dated 20,02. 2020 (heremafter referred to as 1mpugned
‘. order’) passed by the Deputy Commlss1oner, Central GST Division, RaJkot -II

| (hereznaﬁer referred to as ad_]ud1cat1ng author1ty’)

2 Facts of the case, in brief, are that a demand of Central Exc1se duty of
Rs. 42 62 500 / was conﬁrmed agamst the appellant agam;st wh1ch the appellant

depos1ted an amount of Rs.3,19, 690 /- under Secﬂon 35F of the Central Exc1se

Act 1944 by deblt from electromc credit ledger ma1nta1ned under the CGST Act,
- 2017 The Commlssmner (Appeals) has set aside the demand vide Order-in-

Appeal dated 22.11. 2019. Thereafter the appellant filed refund of Rs.3, 19 690 /-

~ the g‘“ound that the apphcatlon for refund of pre- dep031t is ot e11g1b1e under any
. appropnate sectlon of CGST Act 2017 ‘ ‘

5 |
,subm1tted that:

_(Bemg aggneved the appellant filed appeal wherem they, mter alla

-

(i)  Before rejecting the refund, the adjudicating authorlty was supposed to

.to be rejected and, Was also supposed to hear appellant i in. person..

SCCthIl 17 4(2)(f) of CGST Act, 2017 Prior to Ol 07 2017 it was also permissjble

'-*cx._,— dated  02.01. 2002, | 802/35/2004-CX  dated  08.12.2004,
1 984/08/20141053/2/2017- CX~ dated 10.03.2017. At the time of

: ,‘ ' 1mplementat10n of Goods & Serv1ce Tax, unut1112ed balance lying in Cenvat Credlt‘ '
~; m 'ter ‘was also allowed to transfer in the Electromc Credit Ledger under .

R | J/ ol Page3of 6

. - M/s Falcon Pumps Pvt Ltd., Survey No. 39 / 4, Vavd1 Industnal Area,
‘ Behind Hotel Knshna Park, Gondal Road, NH 27, Post Vavd1 Rajkot 360004 -

ﬁled appeal before Comm1ss1oner (Appeals) While ﬁhng appeal the appellant -

. pre- dep051ted at the time of filing appeal under Sectmn 35F of the Central Exc1se
Act, 1944. The refund sanctlomng authonty reJected the said refund clalm on |

issue show cause notice statmg grounds on which refund of pre- depos1t is hable E

} o (i) “As per prov1s1on of Section 35F of the Central Excise Act, 1944 it was

§ mandatory to make pre- deposm as per savmg clause under Section 17 3 read with

. to. make payment of pre- -deposit from balance lymg in Cenvat Cred1t accountand .

w1th effect from 01.07. 2017 under GST era as per the dec1s1on of CESTAT in the |

case of M/s Dell Intematzonal Services India Put. Ltd Vs Commlsswner of Central '

Tax,. Bangalore-2019 TIOL-286-CESTAT BANG once it was liable to make pre- “

depos1t and as per CESTAT‘s above decision under CGST Act, 20 17 and rules _‘ :
\ i made thereunder, it cannot be dlsputed while sanct10n of refund The refund of |

o such pre- depOS1t has to be governed under erstwhﬂe circulars Nos 275/ 37 /2K-

e
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(iii) The provisions of ‘Section ]42(3) of the CGST Act, 2017 speciﬁcally

- provides that every claim of refund filed by any person before, on or after the

appointed day, for refund of any amount of Cenvat Credit, duty, tax, interest or )

any other amount pa1d under the existing law, shall be disposed of in accordance
with the provisions of existlng law and any amount eventually, accrulng to him
shall be paid in cash,.notwrthstandmg anything to the contrary contained under

the provisions of existing law other than the provisions of sub-section (2)of

Section 11B Of the Central Excise Act, 1944,

{iv) " The refund sanctioning authority has v?;rOngly: interpreted Circular No.

58/32/2018-GST dated 04.09.2018 and Circular No. 42/16/2018-GST dated

13.04.2018 -and given contradictory findings, inadvertently instead of Rule

142(2) Of CGST Rules, 20,“17 , Section 142(2) of-the CGST Act, 2017 was referred
for the DRC-3 but not as an authority for making an application for refund. It

. cannot have any relevance with the mode of payment i.e. making of payment of

pre- deposit by debiting frorn Electronic Credlt Reglster under the CGST Acf,
2017 especially when same is permissible as per CBIC Circulars read with
CESTAT decision. The pre-deposit was paid from Input Tax Credit lying in
Electronic Credit Ledger and it does not cease to be pre—deposit.ﬁefund of such
amount have to be sanctioned and paid in cash only under Section 142(3) of the
CGST Act, 2017 considering the payment made from Electronic Credit Ledger at

par w1th Cenvat Credit Reglster maintained under erstwhile Cenvat CI‘Cdlt Rules

v

4. The appeal was dlsposed of vide Order-in- Appeal No.RAJ- EXCUS OOO—

APP-101-20270 dated 25/28.09.2020. The said Order-in-Appeal was set aside
by Hon’ble CESTAT vide Final Order No.A/11240-11241/2022 dated 11.10.2022

and remanded, back to the Commissioner (Appeals). The department filed °

Miscellaneous Apphcatlon for rectification of mistake, but the same was

: dismissed by Tnbunal vide order dated 17. 02 2023. Accordlngly, the appeal was
again taken up for disposal. " =

5. - Advocate P.D.Rachchh, appeared for personal hearing on 13.03.20'23 and

- submitted that the Order—in-Ai:;peal dated 22. 10.2019, based on which refund of

pre-deposit was claimed, has not been challenged ,,f?!nd has become fi;na‘l.
Therefore, the pre-deposit amount has to be refunded and the "same has not been

disputed by the Original authority also: The original authority has rejected the

claith merely citing procedural reaso_ns. The Commissioner' (A) in the Order-in-

Appeal dated 28.09.2020, though held the refund due by way of re-credit, has

erroneously. in the operative portion ‘mentioned that impugned order is upheld

Rl L

ad appeal is re_]ected Therefore, Hon’ble Tribunal has remanded the matter for

- cessary rectification. He requested to allow the appeal and to issue fresh order

ﬁ'V - Page4of’6 .
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g  this regard. In the written submission, the appellant reiterated the submissions

- made in the personal hearing.

6. The present ap'peal has been remanded back by Hon’ble CES’fAT vide Final -

Order No.A/ _I‘:1240—_1 1241/2022 dated 11. 10.2022 with ‘the fo}léwing directions:

'S, I find that there is no dispute that the appellant have made pretdeposit in terms of Section

. 35F for entertaining the appeal by the Commissioner (Appeals). The learned ‘Commissioner
(4ppeals) also entertained the appeal on payment of 7.5%, though the same was reversed in GST-
ITC account. This clearly shows that the Commissioner (Appeals) has accepted the 7.5% reversal

o ' {f“ ' in GST-ITC as pre-deposit in terms of Section 35F. From the impugned order, the learned- -
' Comimissioner (Appeals) also given clear finding at page No.36 in para 7 of Appeal

T Nq. E/10855/2020 and page 31 in para 7 of Appeal No.E/10853/2020 which is reproduced below:

DR W

“....However, payment of pre-depo&it by the Appellant is not under dispute. The appellant
is, therefore, eligible to avail credit of Rs.3,94,04 1/- in their Electronic Credit Ledger.”

(11

.....However, payment of pre-deposit Aby the Appellant is not‘u,ndér dispute. The appellant
is, therefore, eligible to avail.credit of Rs.3,19,690/- in their Electronic Credit Ledger.”

6. -
Original and rejected the appeal which is contrary to his findings. Since the Commissioner
(Appeals) has agreed that the-appellant is eligible to avail the credit in their electronic credit ledger

' the appeal should not have been rejected, whereas the refund should have been allowed if not in
.cash, but atleast by’.way- of credit in their electronic credit ledger. This is an apparent error ip the

order of the Commissioner which needs to be rectified. Accordingly, I set aside the impugned order

and remand the matter to the Commissioner (Appeals) to give a clear order considering his.own
~ finding that the appellant is eligible to avail the credit in their eléctronic credit ledger. Appeal is
- allowed by way of remand.” ‘ : [ ‘

'

, findings glvenm the drd.e'r-ih-Appveal.vMy predecessor; at paragfaph 7 of ’_tht;
_Order-in-Appeal No.RAJ—EXCUS-OOO-APP—lO1‘-20‘20' dated 25/28.09.2020 has
given findings as under: | o | -

“7.. I find that the Appellant had hzadg payment of pre-deposit from Electronic Credit Lédger
and prior to 01.07.2017 it was also permissible to make payment of pre-deposit from balance lying

“# Cenvat Credit Account in light of the decision of CESTAT in the case of M/s Dell International -

‘Services India Pvt. Ltd - Vs Commissioner of Ceritral Tax, Bangalore-2019-TIOL-286-CESTAT-

BANG. Regarding the plea of the appellant to grant them refund of pre-deposit paid by them .

through Electronic Credit Ledger under Section 11B of the Central Excise Act, 1944 read with
Section 142(3) of the CGST Act, 2017, I find that the appellant is not eligible for refund under
Section 11B of the Cential Excise Act,1944 for the simple reason that even before 1.7.2017 when -

3

the Central Excise Act,1944 was in force,” there was no provision to grant refund in cash for pre-
deposit paid by way of debiting Cenvat Credit Account under Section 11B ibid, and such pre-

deposit was restared in Cenvat Credit Accounts only. When refund was not permissible in existing v

law prior to 01.07.2017, then there is no question of granting refund in cash for pre-deposit by way

- of debiting Electronic Credit Ledger after 01.07.2017. The refund claim filed under Section 1 1B of
the Central Excise Act, 1944 is; thus, not maintainable. For this reason, I discard this plea of the.
Appellant as devoid of merit. As regards applicability of the provisions of Section 142(3) of the
Central GST Act, 2017, 1 find that Section 142(3) ibid states that the refund filed -before, ‘on orafter

SO0 01.07.2017, for refund of any amount of Cenvat Credit, duty, tax, interest or any other amount paid
" under the existing law, shall be disposed of in accordance with the provisions of existing law and -

.-~ any amount eventual accruing to him shall be paid in cash, notwithstanding anything to the
"= contrary contained under the provisions of existing law other than the provisions of sub-section (2).

- of Section 11B of the Central Excise Act, 1944. These provisions clearly envisage that for getting

. arefund of eligible ‘credit, the Appellant should-follow the procedure of existing law prescribed

(s Eleclronic Credit Lé‘dger."’

- Despite the above clear finding, the Corit}nissiqrger (Appeals) has upheld the Order-in- -

,From the pert sal of the above order of Hon’blé CES'TAT, I find that the

unal has remanded .back'the matter: to givé af}clear. order cohsideriﬁg,the |

and any amount eventually accruing to him shall be paid in cash. As discussed by me in para supra, -

8 AGIEgrovisions of erstwhile Central Excise Act, 1 944 did not allow the refund in cash in respect of

b We-deposit paid by way of debiting Cenvat credit. Thus, refund claim is also not maintainable

% Section 142 (3) of the Central GST Act, 2017. However, payment of pre-deposit by the .. =
Wdnt is not under dispute. The appellant is, therefore, eligible to avail credit of Rs.3,19, 690/~ .

. - . J/ . Page5of6’
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8. As per the abeé findings, it is evident that though the claim of tlr_le

" appellant for grahting refund in cash is rejected, it was categorically mentionea' “

that the appellant is eligible to avail credit of Rs.3,19,690/- in their Electronic \;

Credit Ledger. I observe that the finding, that the appellant is eligible to aVail

credit in electromc credit ledger is not challenged by the department. On the

other hand, Hon’ble Tribunal while disposing the Miscellaneous Apphcatlon |
(RoM) . No.10053  of 2023-SM vide Miscellaneous . Order No.M/10065-

10066/2023 dated 17.02.2023 observed as under: ¢

“S.  In my view, learned Commissioner (Appeals) should have disposed of the appeal
maintaining the aforesaid observation and only for tiis limited purpase the matter was remanded
to Commissioner (Appeals). It is also noted that during the hearing learned Authorised
Representative also supported the order' of the Commlsszoner (Appeals) recorded his submissions
in para 3 of the order, is reproduced below:-

3. Shri R.K. Agarwal, learned Superintendent (Authorized Representative) appearing
“on behalf of the Revenue reiterates the findings of the impugned order. He submits that the
learned Commissioner (Appeals) has allowed the credit of this pre-deposit amount in their
elecrronic credit ledger, therefore, the appellant should not have any grievance. He atso
placed reliance on the decision of Division Bench of Allahabad Tribunal, order dated
23.08.2022, whereby it was held that pre-deposit cannot be made by way of debit in ITC.’

. It can be seen that this Tribunal has passed order strictly considering the Authorised
Representative’s submissions and also considering the observation made by learned Commissioner
(Appeals) in the impugned order. I further observe that on merit also there should not-be any
objection to the appellant if the credit is allowed in their Electronic Credit Ledger.”

9. 'In view of the abeve, it is clear that the department also agreed that
the appellant is eligible for refund by way of re-credit in electronic credit
1edger. Accordinglry,dl.set aside the impugned order aﬁd hold tHat the
appellant is eligible for refund by way of re-.credi“t in their eiect.l"enic credit

ledger.

%0, a@mmaﬁaﬁnﬁaﬁamﬁwma@maﬁ%ﬁﬁmm%l

10. The appeal filed by the Appellant is disposed off as above.
! Attested

.

W ;’ /ﬂ‘ 4‘ LU

(ﬁrau?rrcrﬁra'/ SHIV PRATAP SINGH)
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