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. Date of Order: A . Date of issue: - 23.03.2023
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'Passed by Shri Shiv Pratap Singh, Comm1351oner (Appeals) ' Rajkot
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. Arising. out of ‘above mentioned OIO issued by Addmonal/Jomt/Deputy/Asmstant Commlssmner Central
Excise/ST / GST, Rajkot / Jamnaglr/ Gandhldham : '

sftemafasfaard) &t 717 Td war /Name & Address of the Appellant & Respondent -

M/s. Upex Industries,. Bearing/ Sambhalpur Industrial Gondal road, At
'}kothariya, Rajkot-360004. :
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~Any person aggrieved by this Order-in-Appeal may file an appeal to the appropnate authority in %he fouowmg way.
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Aj Bfal to Customs, Excise & Service Tax Appellate Tnbunal under Section 35B of CEA, 1944 / Under ‘Section 86
e Finance, Act,’ 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation
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To the West regional bench of %

stoms, Excise & Service Tax Appellate Tribunal JCESTAT) at, 2~ Floor, Bhaumah
Bhawan, Asarwa Ahmedabad

us
80016in case of appeals other than as mentioned in para- 1(a) above
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The ap aIJeal to the Appellate Tribunal hall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of .

bentr Excise {A(pd)eal) Rule les do/001 ax}o Olb%ll/ be ﬁccompamreld against cime whxcll;1 taet lesat7t :lrllg\l.lld ?g ﬁgﬁﬁogplar&es
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of b h of any nominated public sector ank e ace where e bench of any nominated public sector bank
. b ﬂl;%‘la%%whs%e };llllle bencl?of the Tribunal is 31tuated Apphcatmn made for gragt of stay shﬁl be accompanied
y afee of Rs .
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1) of Section 86 of the Finance Act, 1994, to the A pellate Tribunal Sh be ﬁled
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accompamed y o feeb hf RS, 8r 7- a%%?‘e t ag ount of service tax & interest deman ecP %1. penalty levied of

here th t of se ce tax & interest demanded & levied is more
tl;zhsar;s five 1 elkhS ors esgi Ixz'mt excéedlvrvxgefie l-s ElmoLakhun so, Rs. rv1 00/ where the amount of %emg tax & mterest
demanded & penalty levied is rnort{' an fifty Lakhs ?rm of crossfix draft in i{avour of
Assistant Registrar of the bench o nommated Public §ector Bank of the place where the bench of Tribun
situated. / Apphcatlon made for grant of stay shall be accompanied by a fee of Rs 500/-.
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e appeal under sub section (22) and rS%A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as

prescribed under Rule 9 g) &9(2A) of the Service Tax Rules, 1994 and shall be accomgamed by a copy of order

of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy)

and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy
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Commissioner of Central Excise/ Service Tax to file the appeal before the Appelldte Tribunal. -
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For an apgea] to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on p:lyment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
on

penalty, where penalty e is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D} ' : : ;
1) amount of erroneous Cenvat Credit taken; . . . )
ii1) amount tglalyable under Rule 6 of the Cenvat Credit Rules L . ;
- provided further that the provisions of this Section shall not ?Epll‘.l' to the stay aRphcatxon and appeals b
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. :
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Minis

of Finance, egartment of Revenue 4th Floor, Jeevan Deep Building, Parliament Street, New Dethi-1 1000
upggén%etf%%nB 1%EIE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1]
o - : .
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In case of any 10ss of gqods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse . :
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The ab/ove aplplication shall be made in dlg)licate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals). Rules, 2001 within 3 months from the date on which the order sought to be gppealed against is
communicated and shall be accompanied by two copies each of the QIO and Order-lpTApge . It should also be
accomPamed by a copy of TR-6 Challan evidencing payment of prescribed fee as preséribed under Section 35-EE
of CEA, 1944, under Major Head of Account. ) -
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Ru (0] '
Lac or less ang s. 1000/- where the anll)ount in\yolved is more t.haé Rupees One Lac. ve pees Une ,
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the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner,

notwithstanding the fact that the one appeal to Lﬁlg Appellant Tribunal or the on lication to the Central Govt.
As the case ma_{§ be, 1s filled to avoid sc%%toria work ?Pe is1 RN a}l 9 " ©

xcising Rs. 1 lakh fee of Rs." 100/- for each.
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Attention is also invited to the rules covering these and other related matters contained in th i
and Service Appellate Tribunal (Procedure) Igules, 1982. s contamed in the Customs, Excise
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For the elaborate, detailed and latest provisions relating to filing of appeal to the hi y i
magellant may refer to the Departmental website WWW.C ec:gov.xgn ppe ¢ higher appellate authority, the
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T i e DER—IN- PEAL

M/s Upex Industrles, B/h Rolex Bearmg, Sambhalpur Industrial, Gondal Road,

. At Kothariya, Rajkot-360 004 (herelnafter referred to as appellant) has fi led appeal

| " No. GAPL/COM/_STP/2947/2022 against Order-in-Original No.124/DC/2022-23 dated

‘ 11’;08.2022 (hereinal‘ter-referred to as ‘impugned order’) passed by the Deputy

Commlssioner Central GET, Division, - Rajkot-II (hereinafter referred to as
adJudlcatmg authorlty) | . | '. . ‘ '

: 2..’ Facts of the case, in brief, are that as per data recelved from the Income Tax
department the appellant appeared to have received varlous amounts as
consuderatlon for provudlng taxable service durmg the period 2015- 16 It appeared:' |

that the appellant had not obtained Servace tax reglstratlon and did not pay service

tax. Therefore, a show cause notice dated 23.04.2021 was issued to_the appellant

demandlng serwce tax of Rs. 10,03 ,563/- and proposing penalties under Sections 77

i “and 78 of the Flnance Act, 1994. The adJudlcatmg authorlty, by the |mpugned order,
| . : conﬁrmed the demand of Rs.10, 03 563/- along with interest under Section 75 of the
Finance Act 1994 and |mposed penalty of Rs. 10 03,563/- under Sectlon 78 of the
Finance Act 1994. He also lmposed penaltles of Rs.10,000/- under Section 77(1)(a),

'Rs.10 ,000/- under Section 77(1)(c) and Rs.10 OOO/- under Sectuon 77(2) of the
Flnance Act, 1994

L b 3.; Bemg aggrleved the appellant filed appeals wherem they, inter alla, submitted

that the appellant had prowded service of job work to tile manufacturmg units and
© the same is exempted vide Sr. No.30(c) of Notnf‘catlon No.25/2012. The appellant
further submitted that the entire demand is time barred inasmuch as none of the

been shown as present in the show cause notice while demanding service tax beyond
normal period of limitation. The appellant further submitted that penalty ‘under
" Section 77 and 78 of the Fmance Act, 1994 cannot be imposed.

4.1 Chartered Accountant D. G. Bhuptani appeared for personal hearlng held
~on 22.02. 2023 and submitted a paper book containing additional submlssmns
o ~with supporting documents He sybmitted that the appellant was domg ]Ob work
. service for 8 customers during the relevant tlme out of which 6 were reglstered“
under Central Excise and paylng appropnate duty The same is exempted from

Iakhs Therefore, he: requested to set aside the Order in- Orlgmal

4.2 In the addltlonal written submission, the appellant submltted that thef

order passed by the adJudlcatlng authonty is bad in |aw as same was passed

§ w1thout dellvermg the show cause notlce to the appellant They contended that
! ; in Sectlon 73 of the Fmance Act, 1994 the word that has been used is serve
| d in the present case, the dEpartment has failed in toto to service the notice

appellant. They appellant further contended that adjudicating authority.

Ay
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mgredlents speC|ﬁed in the proviso to Section 73(1) of the Finance Act 1994 has | T

service tax. The value of services for remaining 2 customers is below Rs 10
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has erred in passing order invoking Section 73(1) of the Finance Act 1994 which

~ can be initiated only after serving the show cause notice to the assessee. The
appellant submitted that they have not received any show cause notice. He
submitted that the ap'pellant was doing job work service of »machining to
customers registered with excise department. During the year under
consideration, total service rendered by the appellant was of Rs.69.21 lakhs out
of which services of Rs.61.73 lakhs were rendered customers paying excise duty

on final product.

5. I have carefully gone through the facts of the case, the impugned order, the
appeal memorandum and written as well as oral submissmns made by the Appellants

The moot question to be decided in the present appeal is whether the appellant is .

liable to pay service tax on the work carried out by them.

6. I have carefully gone through the facts of the case, the impugned order, the,
appeal memorandum and written as well as oral submissions made by the Appellants.
The moot question to be d_ez:ided in the ‘present appeal is whether the appellant is

liable to pay service tax on the work carried out by them.

7. The main contentions raised by the appeilant in this appeal is that they had
provided job work, which is exempt from service tax vide Notification No.25/2012-
ST, Sr. No30(c). The adjudicating authority h-as passed the impugned order ex-
parte as the appellant .has not filed any defense reply and did not attend the

personal hearing.

8. Appellant through additional submission has submitted worksheet and

ledger of the job work income for the Financial Year 2015-16, wherein it is seen

that appellant has rendered job work to 8 customers, out of which 6(six) were

having Central Excise registration number and 2(two) were unregistered

customers. Exemption contended by the appellant vide Entry No. 30(C) of Mega- .

Exemption Notification dated 20.06.2012, said entry ibid reads as under:

30. Services by way of carrying out, -
(i) any process amounting to manufacture or production of goods excluding
alcoholic liquor fer human consumpt;on, or

-

.

(ii) any intermediate production process as job work not amountmg to

manufacture or production in relation to - .

(a) agriculture, printing or textlle processing;

*(b) cut and polished diamonds and gemstories; or plain ahd studded ]ewel/ery
of gold and other precious metals,  falling under Chapter 71 of the Central
Excise Tariff Act, 1985 (5 of 1986); .

(c) any goods excluding alcoholic- liquors for human consumption, on which
.appropriate duty is payable by the principal manufacturer; or

B R TIINN
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9. Total job work income received by the appellant during the F.Y. 2015-164is Rs. -

69,21,110/- out of which income of Rs. -61 263 195/— is earned through rendering job

work to Central Excise reglstered customers Amount of income earned frorn-.

@/ - Page4of5 .
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it is not taxable as per Notification No. 33/261'2 dated 20.06.2012 wherein
Government exempts taxable services of aggregate value not -exceeding ten lakh

: rupees |n any fi f‘nanC|al year from the whole of the service tax leviable thereon under

section 66B of the said Finance Act.

10. lZ)urlng previous financial year i.e. F.Y. 2014-15 appellant'has earned job

- work in'comev of Rs. 47,95,061/-, out of which service amountlng to Rs.

’

47,68, 188/ was rendered to Central Excise reglstered customers and job work -

mcome earned from unreglstered customers is Rs. 26,873/- Wthh is below
threshold limit and therefore taking this into con5|derat|on appellant is eligible
for ava|l|ng benefit of threshold I|m|t in preceding financial yeari.e. in F.Y. 2015-
16 (relevant perlod) also. '

e .
11.  In view thereof, I am of the considered view that, eXcluding the amount
of income earned from job work service rendered to Central Excise registered

~customers, net taxable income earned by the appellant renderlng job work to

unreglstered customers is below threshold ||m|t and thus not covered in purvnew

| of taxable amount. and consequently service tax is not attracted on the demand

amount of Rs. 69.21 lakhs.

12, I therefore set aside the conflrmatlon of Service Tax demand Since, the

demand is set aside, recovery of interest under Section 75 and |mp05|t|on of .

penalty under ‘Section 77 and 78 are also reqmred to be set aside and I order

accordingly.

13, In‘view of the above’discus_sion and findings, I set aside the impugned

_order and allow the appeal.
R

14, mmﬁﬁﬁmmmmmﬁmm% I
14. The appeal filed by the Appellant is disposed off as above.

Wﬁested

ﬁﬂ( A2
(Rra wama Rig/ SHIV PRATAP. SINGH) |
Central GST (Appeals) arrgaa (aflﬂ'él)/Commussmner (Appeals)

By R.P.A.D. ‘ Rajkot
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. .’i'lél R ‘”"E 1% S, ¥ ”_ TR M/s Upex Industries, '

B B : ' ‘B/h Rolex Bearing, Sambhalpur Industrial,
s 5'?"’5' aﬂm, WDIC-360 ‘Gondal Road, At Kothariya, Rajkot- 360 004
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